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|J Abstract \|

A Study on Protecting Confidentiality of
Communications between an Attorney and the Client
- Focusing on the Criminal Proceedings -

LEE, Sanghoon
Research Fellow, JPRI

Communication between lawyers and clients has been protected as a matter of the lawyer's
ethical duty of confidentiality in both Anglo-American and Continental law. Furthermore, the
attorney-client privilege, which protects communications made in confidence in the course of
the lawyer-client relationship, has been firmly established as a legal doctrine, particularly in
Anglo-American jurisprudence. The purpose of the protection of confidentiality is to encour-
age clients to provide the attorney with all necessary information and protect information
from disclosure against their will. In other words, this is a premise for lawyers to provide

their clients with effective and appropriate legal assistance.

However, the Korean Constitution and laws do not explicitly stipulate the general right to
be guaranteed such confidentiality, and it is difficult to find that this right is guaranteed
through the interpretation of the current laws. The Supreme Court confirmed through the 2009
Do 6788 all-inclusive decision on May 17, 2012, that the right to be guaranteed the con-
fidentiality of communication between lawyers and clients is not rightly derived or recognized
by the interpretation of the current laws and regulations. When the submission of evidence
is made compulsory, the infringement of confidentiality of communication between lawyers
and clients frequently occurs. And such issues are raised in Korea, particularly during the

seizure under investigation in criminal proceedings. Without legislative improvement, it would

Xiv



be difficult to solve the current problems.

This study's main goal is to seek legislative improvement measures for the aforementioned
issues while also looking for implications by means of comparative legal analysis of relevant
regulations in the United States, France, Germany, and other countries. Furthermore, this
study suggests legislative measures that would effectively solve the problems in our current
system. When settling the system after the relevant legislation, the comparative legal reviews
in this study could be utilized as a reference for the interpretation of requirements, exceptions,

and procedures for protection of confidentiality.

Various improvement measures to enhance the confidentiality of communication between
lawyers and clients have already been suggested in Korea, and some of the related bills are
currently pending in the 21st National Assembly. These existing bills are frequently in-
troduced as an ‘amendment to the Attorney-at-Law Act.” The amendment submitted to the
21st National Assembly, in particular, provides not only for the protection of the con-
fidentiality of communication between lawyers and clients in general, but also for a general
ban on the use of evidence obtained in an infringement of confidentiality in the state’s judi-

cial and administrative procedures.

It is necessary to examine more closely, however, whether the contents of the amendment
to the Attorney-at-Law Act are consistent with the legislative purpose and content of the ex-
isting Attorney-at-Law Act. A uniform regulation based on a single provision in the Korean
Attorney-at-Law Act is not easy to harmonize with the inherent characteristics and legal prin-
ciples rooted in each procedure while also maintaining the effectiveness of the provision.
Furthermore, the amendment simply excludes the use of the evidence at the trial stage, but
it does not permit a challenge to the seizure itself. The key to confidentiality, however, is
to ensure that confidential matters are not seized by an investigative agency and are not pres-
ent as evidence at the trial. As a result, the benefits of ensuring the right are limited, and

there is still a lack of remedies for infringement of confidentiality.

The attorney-client privileges recognized in the United States are fundamentally a privilege

XV



under the law of evidence, a concept from the law of evidence. In the case of criminal pro-
ceedings, the court decides whether the privilege is protected or not when the other party im-
mediately asserts this privilege against the forcible evidence-gathering act of the investigative
agency at the investigation stage. In particular, although the Federal Rules of Evidence govern
both criminal and civil cases, when courts decide whether to protect privileges in criminal
procedures, there are cases where the unique characteristics of criminal procedures are consid-

ered in comparison to general civil cases.

In France, a country in the continental law system, in addition to the general provisions
of the French Attorney-at-Law Act(Loi n°® 71-1130 du 31 décembre 1971) on the guarantee
of the professional confidentiality of lawyers(le secret professionel des avocats), the individual
provisions under the Criminal Procedure Act(Code de procédure pénale) specifically regulate
the professional confidentiality of lawyers. When there is a dispute over whether something
should be protected as confidential during a search and seizure by an investigative agency,
the seizure is temporarily ceased and the court decides whether to protect it so as to make
the investigative agency seize documents and objects not subject to confidentiality. Recently,
the French Criminal Procedure Act has been amended to further strengthen this
protection. Meanwhile, in Germany, the protection of professional confidentiality in compul-
sory investigations, including seizure against lawyers, is regulated in several ways through the
Criminal Procedure Act as an individual law, separate from the general provisions on con-

fidentiality under the German Attorney-at-Law Act(Bundesrechtsanwaltsordnung).

Based on the comparative legal review, this study suggests the following legislative im-

provement measures.

First, considering that it might be more appropriate to regulate this issue under individual
procedural law, this study proposes a legislative measure made in the form of an amendment
to the Criminal Procedure Act instead of the amendment to the Attorney-at-Law Act, which
has been commonly adopted by bills submitted to the National Assembly. In particular, it is
considered that the compulsory submission of evidence in the Korean legal system was pri-

marily related to criminal search and seizure rather than civil procedure, where the general

XVi



evidence discovery system had not yet been introduced.

Second, although criminal seizure against lawyers was often problematic in Korea, the use
of Articles 112 and 219 of the current Korean Criminal Procedure Act regarding the right
to refuse seizure against a person who relates to the confidentiality of others, including law-
yers, was poorly applied. This study proposes an amendment to the Criminal Procedure Act

to broaden the object of protection by referring to foreign systems.

Third, in order to obtain relief from breach of confidentiality, this study proposes the pro-
cedure devised to dispute the compulsory seizure of evidence itself before the exclusion of
evidence at the trial stage. The procedure to decide whether to be protected by professional
confidentiality in the case of a dispute as well as the procedure for exercising the right to
refuse seizure were specified in the proposed amendment to the Criminal Procedure Act. This
study also suggests grounds for contesting the seizure and search by investigative agencies
on the spot, as well as the special provisions of the quasi-appeal that allow the procedures

to exclude confidential communication from the search and seizure by the ruling of the court.

Fourth, it could be discussed to determine the admissibility of evidence pursuant to Article
308-2 of the Criminal Act at the trial stage in a case where the right to refuse seizure was
not exercised at the seizure spot even though the communication with a lawyer could be pro-
tected as confidential. With reference to the relevant foreign regulations, this study proposes
an amendment to the Criminal Procedure Act to include a separate provision regarding admis-

sibility in that case.

In criminal proceedings, the seizure of confidential communications between lawyers and
clients has been controversial. Of course, this needs to be regulated from the point of view
of confidentiality. But in order for the guarantee of confidentiality to be effective, the proce-
dure needs to be designed to block the compulsory seizure and submission of evidence in
advance before it is presented as evidence at trial. This study emphasizes that this aspect of

procedure assurance is particularly important.
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As an alternative to or in parallel with the existing discussions conducted in the context
of the amendment of the Attorney-at-Law Act, this study is expected to spark several dis-
cussions on the revision of individual laws such as the Criminal Procedure Act to enhance
the confidentiality of communication between lawyers and clients. Furthermore, it is expected
to be used in the future as a useful reference for the interpretation and operation of related

systems.

Key words: Confidentiality of communication between attorney-client, Attorney-client privilege, Protection
of professional confidentiality, Korean Attorney-at-Law Act Article 26, Amendment to the
Attorney-at-Law Act, Korean Criminal Procedure Act Article 112, Korean Criminal Procedure
Act Article 209, Right to Refuse Seizure, Amendment to the Criminal Procedure Act.
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7t HSA-CZ|Ql 3| FHe|
(1) HBA-9=2l EH(Attorney—Client Privilege)
B Al WE AR el Yol ol AT e 2T
L ey guE we obng 2] 9l uklolh, ulaAL olat okt
o] FAoA o]Erl HIA-9]F|el EHU(Attorney—Client Privilege: ACP H+=
Legal Professional Privilege: LLP)¢] A& It} 0|72 u]=of A “A|Rlc]Zo]
= A9 A9 ¥8]E ZH=th(the public has a right to every man's evi—
dence)’= gt YF)2lof| tfjste] AAA FHa oA A= FHet o eolrt,

@ 579 A 717 Ao

AHEA T2 A5012 FAA o] Bk 2919 S Ak AT, A502
zolA WEel-2lel SRS A AT T e} ygo] 7 TALon
AAEo} QA= ot} 22) olo] whah WB Al o=l 7ho]
A AAE T ek, 1 FolA §-840]
Ae A Aol

o)

A= v A L] Qlsto] QF]of AIjtE|Sl oy A AQtEA| = %2
AuFZ=A+2](eH (Proposed Federal Rules of Evidence) A|503% b&tol] 2Jst A 2]o]
o B 2L ool MEAel WEARS W BAoz wueld] W3 ol wak

21) U.S. v. Bryan, 339 U.S. 323, 331, 70 S, Ct. 724, 94 L, Ed. 884 (1950),
29) QMFEATA ASOLEE "Zale) E:qo £ SIUTR G0l Yol 9] izl 25hel An
L uho} o] F&wlojol ghtt "I R Wolth of7]9] Feloli WA} Eatect
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A= United States v. United Shoe Machinery Corp. #ZA23)of|A Al

M Wyzanskizl gt A o]olrt, ofof oty “© Sd9 EfAl= 2J=|QlolA Y ¢
g9lo] H#= Ao, @ Jatmgke] Atk HEALS] 3]l MBAlolAL 11 3}
o] &E|o] JEE sl k2 A 1 Al w3) Ulo] HEARA B3} - E Ao
A, @ ol2fgt oJatugto] oj=Qlef ofs A3AHe] A Qo] mideof|, == WA oA
ot AHIA = WA WAL 2B AF W] 9% B SE Ao W
U 2R89IE AA27] 95 Zlo] ohn]. @ oj=jslo] o]F FstaL EIISHA] g
Aol 1 oatugke] FUHE ARY 4 e Edolth. el @ SJAtugtol(a
communication) @ XS WAR} Alo]ofl(between privileged persons) @ H|UZ]|o
(in confidence) @ 2]&|2lL 93] HE AL A|FsIALY o= AEsHr] st B3
(for the purpose of obtaining or providing legal assistance for the client)o]|A]
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Lt 78 JHid

(1) BEgA o
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23) United States v. United Shoe MacHinery Corporation, 391 U.S. 244 (1968).
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(2) AFHA

P YRS HEAL a5 fiste] RIS ARU 55 MEAte] oA
= @& AFR7ESANAlOl st sE B9 Aol ot o] EHf FU5AY] £
7k 9lomE olg FAEleIA: g Hrk Ao
Hickman v. Taylor 22504 L Q1A X1, Ayl |(Federal Rules

of Civil Procedure) 26(b)(3)2 AJEs}=Qict 26) A AvF3ALAEF2] (Federal

ju)
)
‘g,
>~
>
DS
>
P

24) ABA Model Rules of Professional Conduct, Rule 1.6: Confidentiality of Information (2020);
“Client—Lawyer Relationship (a) A lawyer shall not reveal information relating to the repre—
sentation of a client unless the client gives informed consent(¢]3} 24h)”.

25) Hickman v. Taylor, 329 U.S. 495 (1947).

26) AHTIALASTF2] 26(b)(3) (A) Documents and Tangible Things. Ordinarily, a party may not dis—
cover documents and tangible things that are prepared in anticipation of litigation or for trial
by or for another party or its representative (including the other party's attorney, consultant,
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be
discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1): and
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A3 HIA-2IZ[Ql 7F oAtmEto] H|UHFo| 25 HluH HE

Rules of Criminal Procedure) 16(a)(2)2702} (b)(2)28)0)| % SFAtAEo|A JEANE
o] SAHMA viAel HeE W&ol FAEe] Tt

o o Bt Hoh gk 24
o] o gof vlstH, A=
e ol Wt B EE Fele] A5 5 1A 0] el $1sk] 281 Ao
W 0 2t HEA] WsAE okd el BeE S Qe AR, SR
), AP} 448 9lete] Taaxiel QlEjHel 3 Ay o
A Al AFATEe EHET HEAPE ofFQle o Z=alistol| 9Jo]A]
HE, A5, Al SollA AF AAIE AlQlgt EAF ZF4le] o, 1, =2
N, BE 52 ZAMAC B2 AEe)nols walEe] Feg HEES ot} 2950

(ii) the party shows that it has substantial need for the materials to prepare its case and can—
not, without undue hardship, obtain their substantial equivalent by other means. (|3} 2425,

27) A gALASF2] 16(a)(2) Information Not Subject to Disclosure. Except as permitted by Rule
16(a)(1)(A)—(D), (F), and (G), this rule does not authorize the discovery or inspection of reports,
memoranda, or other internal government documents made by an attorney for the government
or other government agent in connection with investigating or prosecuting the case, Nor does
this rule authorize the discovery or inspection of statements made by prospective government
witnesses except as provided in 18 U.S.C. § 3500,
AL A AET2! 16(b)(2) Information Not Subject to Disclosure. Except for scientific or medical
reports, Rule 16(b)(1) does not authorize discovery or inspection of:
(A) reports, memoranda, or other documents made by the defendant, or the defendant's attorney
or agent,
during the case's investigation or defense; or
(B) a statement made to the defendant, or the defendant's attorney or agent, by:

(i) the defendant;

(i) a government or defense witness; or

(iii) a prospective government or defense witness,
Drummond Co, v, Conrad & Scherer, LLP, 885 F.3d 1324, 1335 (11th Cir, 2018) 9] th,
AIALASTF2] 26(b)(3) (B) Protection Against Disclosure. If the court orders discovery of those
materials, it must protect against disclosure of the mental impressions, conclusions, opinions,
or legal theories of a party's attorney or other representative concerning the litigation.
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31) Swidler & Berlin v. United States, 524 U. S. 399, 403 (1998), Wemark v. State, 602 N, W. 2d
810, 815 (Towa 1999), In re Miller, 584 S. 2. 2d 772, 782 (N. C. 2003), Doe v. Maret, 984 P,
2d 980, 982 (Utah 1999),

32) Upjohn Co. v, United States, No. 79—886, 449 U.S. 383 (1981).

33) 157799 Berd v. Lovelace #22 & EHWS ?_]@?_]' Hz9 AHdog 7|Z2Eo] Q).

34) =R Gt A5 &l 3 ¢ A 286t dA7ITE Fofl A7 AREA] oH FEHE THEEA
U, AR 2 AEE o] SElokes A 4S5e ACRE TEEAY, €A =9 Az o3t 2144
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35) Lord Say and Seal's Case, 10 Mod. 40, 41, 88 Eng. Rep. 617 (K.B. 1712)(“|Blecause as an attor—
ney has a privilege not to be examined as to the secrets of his client's cause, so the attorney's
privilege was likewise the client's privilege; for the client intrusts an attorney with the secrets
of his cause, upon confidence not only that he will not, but also that though he would yet he
should not, be admitted by the law to betray his client.”).

36) Annesley v. Anglesea, 17 How. St. Tr. 1139, 1237 (1743)(“As to the client, the interest which
he has in this privilege, is very obvious, No man can conduct any of his affairs which relate
to matters of law, without,.. consulting with an attorney.... and if he does not fully and can—
didly disclose every thing that is in his mind, which he apprehends may be in the least relative
to the affair he consults his attorney upon, it will be impossible for the attorney properly to
serve him.”).
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1730¢ Radcliffe v. Fursman AFA390] A4 House of Lords= HZA}7} 33 oJA}3%
o] of, lz]lo] WEAlolA] T SlALEHS] tha] WEAl-2]=<) So] IHE)
et A |E SR, 140099 £-21 1873 A o] T Aldk2 =3
o= HAHAL,

(2) YAt ge] A

E3F o] Hodh= QAtuEe] Ao Hsto=, 1743WC] Annesley v,
Anglesea 44004 EHo] HMFAPL 8% A1y} HAE ARINRE HEskal,
& Rl HIH T8k FAY BB AsHA ol AA Rl ARt tiefA= 50 BT
7F viAlEThAL HAIEESI T

(3) SJAtughe] A7)

bAoAt Ee] A7)0 el WEAL-0]F]9] Eo] A% 4] o]T, = &
2A4 2 3t oA mwehke W stk whddo] Ueh) % stk el 18339
Greenough v. Gaskell THA42)0|4, 1 BSE oF 5 B A& Fo H3els A2

o3 7[ER B 77 7Y ATal & 5 e, A% 5 24 ARl ol &H
a17] 9% JAfughs Hooj|A wiA|sk= Axfo|ojA] BlStA] rhal TAIFO =AM,

7) Duchess of Kingston's Trial, 20 How. St. Tr. 355, 586 (H.L. 1776).

8) Baker v. Arnold, 1 Cai. R. 258, 266, 1803 WL 655 (N.Y. Sup. 1803).

39) Radcliffe v. Fursman, 2 Bro. P.C. 514, 1 Eng. Rep. 1101 (H.L. 1730).

0) Annesley v, Anglesea, 17 How. St, Tr. 1139 (Court of Exchequer in Ireland 1743).
1) Wadsworth v. Hamshaw, 2 Brod. & B. 5 (note), 129 Eng. Rep. 858 (C.P. 1819).
2) Greenough v, Gaskell, 1 My. & K. 98, 39 Eng. Rep. 618 (Ch. 1833).
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EH Hol W3le], 1829 Dixon v, Parmelee AFA43)-2 QAlwglo] A7 &
aEo| AlF 591 7|xtol| 33k oAt e 2| SAtwete] FAIE HIAP) b T
sh7] Sl & Fart Y= ARt m 549 Hatiits HAs] Algtstley, ey o] %
Durkee v. Leland AFA,44) 1845d March v, Ludlum AF4,45 Bank of Utica v.
Mersereau AFA,46) Whiting v, Barney AFA4T) 52 AXHA|, 4d0] AT oA
A== oJataetont =3t x| ko] Az =

2

MEA-0l2Q) Bo] ‘ool otol AFHH: Algto] EelwAl, e of

F B9 B Ot 22 b 22 T /K BAS G Helh A 73
4 7ido] MBAF-2=}] TAE st E oA 58 L AA12] Ao tigk &4
o= ¥ A, SAe 5HS 7193 1 9 ¥ 5 oA delSAlo s 485t
L Hge el mass Zo|t 49

43) Dixon v. Parmelee, 2 Vt. 185, 1829 WL 1091 (1829).

44
45
46

Durkee v. Leland, 4 Vt, 612, 1832 WL 2074 (1832).

March v, Ludlum, 3 Sandford's Ch. Rep. 35 (NY. Ch. 1845).

Bank of Utica v. Mersereau, 3 Barb., Ch. 528, 5 N.Y. Ch. Ann. 998, 1848 WL 4466 (N.Y. Ch,
1848).

47) Whiting v. Barney, 30 N.Y. 330, 1864 WL 4145 (1864).
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A7k WEARRE olzjelo R WalE Ao/ E s},

@) #A44 W&
A= HaArel 229l Zhof] ehls] Aw22 SAbulehs et 2 thofst

48) AA|= Jason Batts, “Rethinking Attorney—Client Privilege”, Georgetown Journal of Legal Ethics
(2020), 1II. B. ©]3} &=,

49) WzARe} 9217t Eof| tistel= Eub(Roman Law)y AlAE] F50f st 33-S ZsgstHA o)1
Qlat 7 1R1E WEIZIe AFREE o] F-2 HIRIA TS FAE = Ad v A gL 7AR
(Marcus Tullius Cicero) AFA©] Ql&E7|%= Fic},

al=o A BdfA A FFH= 5L tRRR Q1 (FAF) olfroll 7123t Axt, EF (AAA) o+
of ZAE Zo| St} AARE I vU-RAEW(marital privilege), TAF-2JAF 7F HERAEA
(physician—patient privilege) ¥ A2 A—23]%} 7t vl (-2 5 (clergy—penitent privilege)e] d&] <l
ek Qlek, w3 AL = el 7t vjU-GAEAH (accountant—client privilege)oll thall oF 30%2] =7}l
A HAHoR JASHL ik TR R EBA oo AT AoREs, 9 v fAEHA (trade secret
privilege) ¥} A 7|2} 5 AEQlo] v|U{AEH| AAE = F-97F qict vl A= o] T2 vUFAEH
ZAAE Q1F o]fo] wE vdU{REH, E3] HIA-2JZQl 7 HU[A|EHe] AfoA FA3tE oJolE
zr=t} Kenneth S. Broun/ George E. Dix/ Edward J. Imwinkelried/ David H .Kaye, McCormick
on Evidence(8th ed.)(2020), 163,
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W, j=ele] Bed duvt o8 PES 5 GRS RSk S ARl B 5
R g0 glolt wesy] uolth, B3] FAARIA WA} l=elolA Wl

51) Upjohn v. United States, 449 U.S. 383, 389 (1981)(“0] EH-E, HEZ x| we} P= o 4~ Y=
AFFEO] diste] HEZ 2 Algshke Mgk opel, HIAPLE %‘—E—U A Ro| olzksl AAst 2oL A|wst
T UAEE HIAA AEE Z{]J—O]-L A B3] HeliA EA%ct ") Trammel v, United States,
145 U.S. 40, 51 (1980)("0] 5#E 4T ¥ 24l Tz WE= 34 H2of| 7]ofaiu, T12jgh 2 T
W= WAL oFRloaRE st JRE Alge Aol &t AL dFshe Aolth”).

52) Upjohn v. United States, 449 U.S. 383, 389 (1981).

53) Renfield Corp. v. E. Remy Martin & Co., 98 F.R.D. 442, 444 n.5 (Del.1982).

46



A1 0|z HEA-o2[Ql EX

oA AR Wit Slkeg e e Wa sk olsidle] A 4
A7) 3 MEAME AR k2] she Sl adolth, o HEAt 1 7%
Q3| s3] Sl of=elo] Aol B & HAoR MBS AL 5 Yl
2 nAsis AEst Zasi,

2. 21" 271

EEASSERE = 27 A 2A, ol2d oA, A
AR Lhre] =008 4 ik 1 F @A WBA-9el E9) HelA g W
o % Bwe] A A% 4AHow BUshn & 4 ek 1 9 A A%
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o]22 7ol Hstol= 4 ofiel Zol AEE & Utk

7t A 27

1) A=

HOA-ofZY] S5 U572 dHIgeld  AAE 3] (Federal
Advisory Committee)7} "§AIBIAE Aol 2AE FA &2 HIEHZ SHolch5
ERE ol AR 2t dAHE SAHY Sdolrh A2 A RN =
&% AYSATHA As01x W AB02xETF 24 F FAW 0] ARE £ QLo

U, ole2 549 A Wigoll HishA Fastar A gt

olAY AEHOZ o] B Y& W a8 185K 42 AL WA} 9=
sk Zolt}t. u] 93 19759 A=A+ (Federal Rules of Evidence)
A FAYYRQ HEA-2F el EYof Wslolx =25kt Tyt ARSI

54) Notes of Committee on the Judiciary, House Report No. 93—650; “Article V as submitted to
Congress contained thirteen Rules, Nine of those Rules defined specific nonconstitutional priv—
ileges which the federal courts must recognize [i.e. required reports, lawyer—client(Z=F)].”
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QA ST, Telm gk SUNY AR Yol nla Welel] o8] A% A
WA 5 RS AREATFHA MEA-Iol Sl T AN 1G-S TFEFH
ora A ze] 1 P4 dstart. olFolw n] sl WMEA-olFel EUe AT
I

It 19759 PESAAA AW Al AR AARE o e Bk
T 0|97} gl & elHol ST} 2o AUH Gool A TS chujstel
Lok Hepsole gy Shol,  Wae duale] Bt Folu ou HAHoR
Sd9 Y MEE TAAA S B3 s Sl AR ddE HA F
AsHA T 222 AFAQ 5 WY A4S FRIE gk 284 19754 o)
of MleA-2l=ql 549 ZAE A4 ohE Addivle o] sl EatetH, A
qEe] 234 B Lol A sl F Wde] 2] BelE Wolzo X3t 2

A} @ 7k YR T Afolo] W] AR LS Sl B FE 5 24

55) Notes of Committee on the Judiciary, House Report No., 93—650(“The Committee amended
Article V to eliminate all of the Court's specific Rules on privileges. Instead, the Committee,
through a single Rule, 501, left the law of privileges in its present state and further provided
that privileges shall continue to be developed by the courts of the United States.”).

56) Notes of Committee on the Judiciary, House Report No, 93—650(“federal law should not super—
sede that of the States in substantive areas such as privilege absent a compelling reason”).

57) Sanborn v, Parker, 629 F.3d 554, 575 (6th Cir, 2010); Noggle v, Marshall, 706 F.2d 1408, 1415,
13 Fed. R. Evid. Serv. 645 (6th Cir. 1983)(“[N]o single approach is mandated by the constitu—
tional requirement for effective assistance of counsel, and the concepts of privilege which may
be inherent therein, --- In this developing area of the law, the states must be left to experiment
and innovate.”).

58) Timothy P. Glynn, “Federalizing Privilege”, 52 Am. U. L. Rev 59, 93-98 (2002).
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O A=A F2] (Federal Rules of Evidence)2 A501% oA EH Uuto] 3
Shod, A|502Z%0A4 HIA-2]2]¢]l EHQ] 7] U 11 34| (Attorney—Client Privilege
and Work Product; Limitations on Waiver) 5o ¥#3sto] z} 14435k ok, chat

TS BES W o 5 S0 o]t SEs e T AR ek

Rule 501, Privilege in General

The common law—as interpreted by United States courts in the light of reason
and experience—governs a claim of privilege unless any of the following pro—
vides otherwise:.

+ the United States Constitution;

+ a federal statute; or

« rules prescribed by the Supreme Court. (|5} AJ2F)

(Fh % ol= shutell 2] 78 =] QA @z o, ml= Hdo] o]k ofl vi5=o] 84
o AM R 5 S ek
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Rule 502, Attorney—Client Privilege and Work Product; Limitations on Waiver

(g) Definitions. In this rule:
(1) “attorney—client privilege” means the protection that applicable law pro—

vides for confidential attorney—client communications; and
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(2) “work—product protection” means the protection that applicable law
provides for tangible material (or its intangible equivalent) prepared in antici—

pation of litigation or for trial,

[(g) €. o] 4F2]ofA]

(1) "HZA-2 =9l 5" Aol 71H ] MZA-2)= Q] 2t oAt glo] Al5-5h=
Ho S o3t

(2) “2}Y] AIEE B3 = Z7Ho] A% B gto] gin|sle] Fu|H 580 A& (E
© 2ol Fdhs 739 s7ke)oll st AlEste R ou]ditt ]

ESE F8 F WAASH(Civil Practice Law and Rule of New York)< ‘9]&]

Qlofl ofsf HEA-2J=|Ql SHo] LW A o= 7, [T} FHEAF Thof] HY oA}
W W8S Gl Qe A FEA; ol BRt oAtughs S sk Zlo] 58
A a1, ORI o5 FUNSHESE HFATetA| Y=th9aL gt Aol
Z7 ¥ (California Evidence Code) &A| ‘Hiiﬂ} olZ|el EHO] BHex IREEH E
H 7 dghks Foihe & v oAbt Ao MBI ARSI Aol ol EHo] =4
B, 2 GARARIZEE Ewsha —Jﬂo = ARl HEAR ZF dYgh B oA}
BAE ARAAL AP BAE AS WA WIS ZEFORT 75

St "ALA F ZA W (Texas Rule of Evidence)2 WS A-2]&|e] EHL
AotHA FAkaFol| Tstoiax E-3] Agotal Qo] FEHAY, I A4S Avfstd

Texas Rule of Evidence ArticleV § 503
(b)(2) Special Rule in a Criminal Case. In a criminal case, a client has a privilege

to prevent a lawyer or lawyer’s representative from disclosing any other fact

59) Article 45, Section 4503,
60) Section 954.
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61) https://www,txcourts,gov/media/1448644/texas—rules—of—evidence—updated—with—amendment
s—effective—612020—f. pdfol Al &<l 715,

62) oo #dtol= Kenneth S. Broun/ George E. Dix/ Edward J. Imwinkelried/ David H. Kaye,
McCormick on Evidence(8th ed.)(2020), 190.
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63) Hickman v. Taylor, 329 U.S. 495, 67 S. Ct. 385 (1947).
64) Gideon v. Wainwright, 372 U.S. 335 (1963).
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65) Upjohn v. United States, 449 U.S, 383, 389 (1981); Hunt v. Blackburn, 128 U.S, 464, 470
(1888)("HEAA]E il 9lal 11 Aol &3H 2ke] xEo] Hasirhs Ao 2AST 18 282 34
MAlehs A2 B O SHREE g doluk bdskAl elaL 7|Ao] o] § 7hsditt.”).

66) Fisher v. U.S., 425 U.S. 391, 401, 96 S. Ct. 1569, 48 L. Ed. 2d 39 (1976).
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67) Shillinger v. Haworth, 70 F.3d 1132, 1143 (10th Cir. 1995); Paul R. Rice, Attorney—Client
Privilege in the United States (2020), § 10:1.
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68) United States v. United Shoe Machinery Corp., 89 F.Supp. 357, 358-59 (D.Mass. 1950).

69) Norman W. Spaulding, “The Privilege of Probity: Forgotten Foundations of the Attorney—Client
Privilege”, 26 Geo. J. Legal Ethics 301 (2013).

70) Proposed Federal Rules of Evidence, Rule 503(a)(2)(1973).
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72) Restatement § 72.
73) Upjohn v. United States, 449 U.S. 383, 389 (1981).
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74) Braswell v. United States, 487 U.S. 99 (1988).
75) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:1.
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77) United States v. Spector, 793 F.2d 932 (8th Cir., 1986); Bishop v. Rose, 701 F.2d 1150 (6th Cir.,
1983).

78) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 5:20.

79) A4, “HBA-2]F2le] EH(Attorney—Client Privilege)2 H3lIst S92 GAtaEHAT S5, A
AR A1297, HYZ=ATH2015), 225,

80) United States v. Kendrick, 331 F.2d 110, 113—14 (4th Cir. 1964).

81) Bishop v. Rose, 701 F.2d 1150 (6th Cir. 1983).

82) Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 6382, 66 L.Ed.2d 584 (1981) (H&
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[Johnston v, Johnston, 499 A.2d 1074, 1077 (Pa.Super.Ct. 1985)].

84) Upjohn Co. v. United States, 449 U.S. 383, 395—96, 101 S.Ct. 677, 685—686, 66 L.Ed.2d 584
(1981)(EHY] E3 = oatudtont H8= 11, ARHo= mX|A] Gh=rkal THA)),

85) Colton v, United States, 306 F.2d 633 (2d Cir, 1962). that o]o) thale] AAwt slgAl BAE 7ho] thy
o] Jltk, & V. 2. o} xR,

86) In re Grand Jury Subpoenas Dated Apr.19, 1978, 451 F.Supp. 969 (E.D.N.Y. 1978).

87) In re Grand Jury Proceedings (Pavlick), 680 F.2d 1026 (5th Cir, 1982)(¥uFd oz 229l AlYL
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543, 553(10th Cir. 1985) 5 T,
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98) Restatement § 72.
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100) ot Al g3 959} Weste], United States v. Davis, 636 F.2d 1028, 1043 (5th Cir.)= ‘dA& o
2 o]FolR= Alg TFE g dF= olv AxQ] HER A4lo] dadX|gte, IAAE|AZE 11 FH
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t} $ARSE #%]9] I =E In re Grand Jury Subpoena Duces Tecum (Dorokee Co.), 697 F.2d 277,
280 (10th Cir. 1983): United States v. Frederick, 182 F.3d 496 (7th Cir. 1999); United States
v. Gurtner, 474 F.2d 297, 298—99 (9th Cir. 1973); Olender v. United States, 210 F.2d 795, 806
(9th Cir. 1954) 5.

101) United States v, Wilson, 798 F.2d 509, 513 (1st Cir. 1986) (HZAZ} AFda}t TEste] FAkA19
| 9ollA ARS8+ AH9); Mission Natl Ins, Co, v, Lilly, 112 F.R.D, 160, 163—65 (D.Minn,
1986) (HZAP} ZAAZA Q7S 4303 4-9); Arthur Anthony Rocco v. United States 343 U.S.
927, 72 S.Ct. 761, 96 L.Ed. 1338 (1952)(=dd 4715HS wj=sly] $l3) d2jdos Haip) dFs
4343t 749); Art Board, Inc. v. Worldwide Bus. Exch. Corp., 510 N.Y.S.2d 973, 974 (N.Y.Cty.Ct.
1986) ((HBEAF7} escrow agentZA] 4893t 79); Bolyea v. First Presbyterian Church, 196 N.W.2d
149, 154 (N.D, 1972)(<3] tiA2l A 55<](scrivener) & 24 9] SALEHS: 31 HL) SojlA HZ
ZES A7) $I3 EFo] FRIHA

102) 9H 24 Ee =]l AFe] 7RG Qxtugto] o] 7oz - EA Fgo] FRIFErt United

States v. Tedder, 801 F.2d 1437, 1442—43 (4th Cir. 1986) =.

62



A1E Ol=e HEA-o|2|Ql EA

A AT SAMA L o] TA| oS AHY neat WS Zherh FAR)
o 3 g &1 Ao W] Aty e BE

E00] 7])A) ¢ha WaA-l=Q) B WE 1 upe] ke S ool
7 AEEA g Aol WaA-olzel Sue ANHoR Arjael HHE 2t
Ao APE olo] 44 A7 FEI AW T hgo] thE FHRE
B 5 vt ool BAglel YTHOR U HEE W, ore] TA o
of thgsle] SBE FHFORA FAS ART 4 ot

(2) gF4TE Y37
ofu

ghH o] HollA EHL A TS E A26(b) (Dol whE dFdiHE HF]
(work—product doctrine)@} -FHETE F Q22 qref A AR F B of
= §lo] et AEE A= Ao] ErbsstAY AdA HaAo] U dSthe F¢
LR "7t 1A SEE 4= Q7] wiZolth, 103) vhHe W A-9|gQ] 54

ol ol2lgh dloj7t gich o= Ao e u QlTt,

103) Vodak v, City of Chicago, 2004 WL 783051 (N.D. III. 2004)(“The ‘substantial need’ and ‘undue
hardship’ exception set forth in Rule 26 applies to the attorney work—product privilege and not
attorney—client information---, Thus, an assertion of attorney—client privilege may not be
overcome upon a showing of substantial need and undue hardship.”).

104) Admiral Ins, Co. v. U.S. Dist. Court for Dist. of Arizona, 881 F.2d 1486, 28 Fed. R. Evid. Serv.
593, 14 Fed. R. Serv. 3d 562 (9th Cir. 1989). & HZ2L 183t o7} 5 EHO QLA dX|5}
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105) Upjohn Co. v. United States, 449 U.S, 383, 395-96, 101 S.Ct. 677, 685-686, 66 L.Ed.2d 534
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106) Swidler & Berlin v, United States, 524 U.S, 399, 118 8.Ct. 2081, 141 L.Ed.2d 379 (1998).
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attack on a ‘fruit of the poison tree’ ground”); F.T.C. v. Texaco, Inc., 555 F.2d 862, 879 (D.C.
Cir. 1977) (Fruit of the poison tree argument held premature in a subpoena enforcement pro—
ceeding because “when the agency lacks the information to establish its case, administrative
investigations would be foreclosed or at least substantially delayed.”).

111) U.S. v. Cotter, 60 F.2d 689, 691-92 (C.C.A. 2d Cir. 1932); Graves v. United States, 150 U.S,
118(1893). Graves AFAoIA YL ‘missing witness' F+= ‘absent witness ©]&o] Y215t} “GARR}
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112) In re Williams, 190 B.R. 728 (D.R.I. 1996); Paul R. Rice, Attorney—Client Privilege in the
United States(2020), § 10:8.
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113) Fromson v. Western Litho Plate and Supply Co., 853 F.2d 1568 (Fed. Cir. 1988)(“Where the
infringer fails to introduce an exculpatory opinion of counsel at trial, a court must be free to
infer that either no opinion was obtained or, if an opinion were obtained, it was contrary to
the infringer's desire to initiate or continue its use of the patentee's invention.”); IMX, Inc. v.
Lendingtree, LLC, 2006 WL 38918, *1 (D. Del. 2006)(“fact that no opinion of counsel on the
issue of infringement was acquired by defendant may be considered by the trier of fact in its
willful infringement analysis.”).

114) Knorr—Bremse Systeme Fuer Nutzfahrzeuge GmbH v, Dana Corp., 383 F.3d 1337, 1344—47, 65
Fed. R. Evid, Serv, 365 (Fed. Cir, 2004)(“an adverse inference may not be drawn (1) with re—
spect to willful infringement when the attorney—client privilege or the work product immunity
are invoked in infringement suits, and (2) with respect to willful infringement when a defend—
ant in a patent infringement suit has not obtained legal advice.”); Golden Blount, Inc. v.
Robert H. Peterson Co., 438 F.3d 1354, 1368 (Fed. Cir. 2006)(“As we explained in
Knorr—Bremse, this court's precedent had (until that point) aided the patentee in making its
case on willfulness by permitting the trier of fact to infer from an alleged infringer's failure
to produce an opinion letter that such an opinion, if rendered, was or would have been un—
favorable to the alleged infringer.”).

115) Fromson v, Western Litho Plate and Supply Co., 853 F.2d 1568 (Fed. Cir. 1988).

116) Parker v. Prudential Ins. Co. Of America, 900 F.2d 722, 775 (4th Cir. 1990); McKesson
Information Solutions, Inc. v. Bridge Medical, Inc., 434 F. Supp. 2d 810, 812 (E.D. Cal. 2006);
Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:8 &%,

117) U.S. v. Alexander, 37 F.3d 1501 (7th Cir. 1994).
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118) U.S. v. Alexander, 37 F.3d 1501 (7th Cir. 1994)(“the attorney—client privilege, and this court
has held the attorney—client privilege is “intended ‘to be strictly confined within the narrowest
possible limits consistent with the logic of its principle.”).

119) Electro Medical Systems, S.A. v. Cooper Life Sciences, Inc., 34 F.3d 1048, 1057 (Fed. Cir,
1994).

120) In re Seagate Technology, LLC, 497 F.3d 1371, thit E3|ALAA] o]Eu} ‘G2 9] =0 s}
o= o9} T E 4 ok b ¥ WA[Broadcom Corp, v. Qualcomm Inc,, 543 F.3d 683
(Fed, Cir. 2008)]o] it}

121) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:8.

122) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:8.
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123) In re Williams, 190 B.R. 728 (D.R.I. 1996).

124) o] APAoA HYL o]EH} ‘missing witness' T ‘absent witness ©|2o] whE EHololEAo] 71535
A 7HA] 7924 A Slo] fElgh o2 ZgE 4= Q)= AR tigt A9, FARAE 5] SA
4= e WY LH"ﬂ’ﬁ Z83 SAS AR 2 A, B A SEHA G2 SIS AleE 5
Ae 32 '—% %1“4 © 2 BABtE AT g S ﬁ—éﬁ}zl S= A5 AAIRE &, HsAPL 52l0]
gl o] e R 20| 3l8EE= Al 7HA] Ao T & 4= 13, SU tﬂi/\}ﬂ 2RI FARA}
oA 3 ?5‘1'711 3O}l HEE HYtks A 919 Al GARRTE 9551 ¢ 14 ‘missing
witness' ¥+ ‘absent witness ©]&o] AZ‘P Eoloa4e BAFsIct HABIALE In re Williams,
190 B.R. 728 (D.R.I. 1996).

125) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:8.

126) Bayer AG v. Housey Pharmaceuticals, Inc., 169 F. Supp. 2d 328 (D. Del. 2001).
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127) AYSATE A103(a)(1) (A4 A& -eE o]2A7](“timely objects )&, (B)IA 54T TA9]
& ("states the specific ground).”& 863l Uk, Thgl & Zof FAIZ Q1 Hxl= 7= 0] A g,
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128) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:3.
129) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:14.
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130) Fed. R. Civ. P. 33(b)(2) (“The responding party must serve its answers and any objections
within 30 days after being served with the interrogatories, A shorter or longer time may be
stipulated to under Rule 29 or be ordered by the court.”).

131) AHIALASFR(Fed, R. Civ. P.) 34(b)(2)(A)(“production of documents. Objections to non—party
subpoenas generally are due within 14 days of service.”); QWAAETF2(Fed, R, Civ. P.)
45(d)(2)(B) (“The objection must be served before the earlier of the time specified for com—
pliance or 14 days after the subpoena is served.”). THit o] FREL v Z7)4 2] (in camera) &x}o]
o8t ARV AR 5 HATE A AT AR ARpol] Wete] Askar A gt

132) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
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135) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
136) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:6.
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137) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11
138) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11
139) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11
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140) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8,
141) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
142) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
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143) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8,
144) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
145) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
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146) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8,
147) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
148) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:8.
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149) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:6.

150) Johnson v, Ford Motor Company, 309 F.R.D. 226, 234 n.4 (S.D. W. Va, 2015).

151) Muro v, Target Corp., 243 F.R.D. 301, 308 (N.D. IlI. 2007).

152) Stix Products, Inc. v. United Merchants & Mfrs., Inc., 47 F.R.D. 334, 339 (S.D. N.Y. 1969);
Washtenaw County Employees' Retirement System v. Walgreen Co., 2020 WL 3977944, *3
(N.D. III. 2020).

153) Elat v. Ngoubene, 2013 WL 4478190, *5 (D, Md. 2013).
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154) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:6.
155) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:6.
156) In re Imperial Corp. of America, 174 F.R.D, 475, 479, 39 Fed. R. Serv. 3d 244 (S.D. Cal, 1997).
157) olof &gt uf A= ofof k= 3&% ‘4‘%3} 2t}
1. U r Pl HRE AR 5 4
2, EEFHoR /) Hagd EAof o) x3hE 7|7ke] A
3. BRE BA47F (1) =AY AF 3 A5 A °J°}7] 8l 2rEIchE Ae == (2) () ¥3AF
= HSARY] tiE]l, 28ar (i) YareA HE AHAE Aed BHoR Ui ki Y] izl
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158) Neelon v. Krueger, 2015 WL 1037992, *3 (D. Mass. 2015).
159) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:6.
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162) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:20.

163) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 11:19.

164) United States v. Gallego, 2018 WL 4257967, *2 (D. Ariz. 2018). olo] 5= Atilel wojzt= =2
234 vRAE(special master) A&, FAZ|W 52 HIQIE H(taint team) e e ks At W

oha s,
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165) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:1,
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166) Trammel v, United States, 445 U.S. 40, 51, 100 S.Ct. 906, 63 L.Ed.2d 186 (1980).

167) United States v. Warshak, 631 F.3d 266 (6th Cir. 2010).

168) Securities and Exchange Commission v. OKC Corp., 474 F. Supp. 1031, 1039—40; U.S. v.
Warshak, 631 F.3d 266, 294 (6th Cir. 2010)(“no court had applied the fruit—of—the—poison—
ous—tree doctrine to derivative evidence obtained as a result of improper access to materials
covered by a non—constitutional privilege”); U.S. v. Segal, 313 F. Supp. 2d 774, 780—81 (N.D.
111, 2004); U.S. v. Marashi, 913 F.2d 724, 731 n.11, 31 Fed. R. Evid, Serv. 262 (9th Cir. 1990)
(“no court has ever applied [the ‘fruit of the poisonous tree’] theory to any evidentiary privilege
and that we have indicated we would not be the first to do so -+ .”); Nickel v. Hannigan, 97
F.3d 403, 409 (10th Cir, 1996)(“Mr. Nickel contends that the trial court would have suppressed
Detective marble's testimony had Mr. Mize objected to it as being in breach of Mr. Nickel's at—
torney—client privilege because it was ‘directly traceable to Boyer's violation of attorney—client
privilege.” -+ However, although Mr. Nickel's confession to Detective marble could be consid—
ered the result of Mr. Boyer's breach of Mr. Nickel's attorney—client privilege in reporting Mr.,
Nickel to the police, there is no indication that Kansas law requires the exclusion of all evi—
dence derived from a breach of an attorney—client privilege. Further, other courts have refused
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to apply such a broad evidentiary rule of exclusion to breaches of privilege, --- Noting this au—
thority and the absence of Kansas law on this issue, we decline to apply the ‘fruit of the poi—
sonous tree’ doctrine to the possible breach of attorney—client privilege in this case.”).

169) oA Nickel v. Hannigan, 97 F.3d 403, 409 (10th Cir, 1996) 5

170) United States v. Marashi, 913 F.2d 724 (9th Cir. 1990).

171) 582 Aafstel 449 SYEAC) S4Ew 28 A8 Fyks welo] thet 4E 2L most
Robert P. Mosteller, Admissibility of Fruits of Breached Evidentiary Privileges: The Importance
of Adversarial Fairness, Party Culpability, and Fear of Immunity, 81 WASH. U. L. Q. 961 (2003)
2z

172) Chase Manhattan Bank, N.A. v. Turner & Newall, PLC, 964 F.2d 159, 165 (2d Cir. 1992); U.S.
v. Weissman, 1996 WL 742844 (S.D, N.Y. 1996).

173) U.S. Supreme Court, Wong Sun v. U.S., 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963);
Nardone v. U.S., 308 U.S. 338, 60 S. Ct. 266, 84 L. Ed. 307 (1939); Silverthorne Lumber Co.
v. U.S., 251 U.S. 385, 40 S, Ct. 182, 64 L. Ed. 319, 24 A.L.R. 1426 (1920).

174) U.S. Supreme Court, Harrison v, U.S., 392 U.S. 219, 88 S. Ct. 2008, 20 L. Ed. 2d 1047 (1968).
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H3F AL et}

Oloﬂ Shiflet> 1 AFHEE HiSfshiA ohE Aslista Aldle #2%t W
LAE FARCR AEsiiet. 22 AFEH 2 Shiflete2HH 52 U8= Fi
bl Al Aarskdint. o] FE= =o] A0 w2l AP IEES A o
= - BolsHA 55, the e R 2] Foldle w3 S8 A = 3
A}, Shiflet> o1& SR 7]4Ho] 1HollA FHTEe Aardsieh, Shiflet 4
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@Y AT BUUL SYAY Aozel 799 WS w3}
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Fong 7 AW Aoz fidte] AAH 4= glrkal TAsEITE 177 E3F o] Aol
Ed Hells SAPIIORRE HIRER] AL AT AAR o] o2 YR 9
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United States v. White AFAL790)| A= WA} Eelo| 23t 7| At 9-Zo0]

175) U.S. ex rel. Shiflet v. Lane, 815 F.2d 457 (7th Cir. 1987).

176) Moran v. Burbine, 475 U.S. 412, 106 S. Ct. 1135, 89 L. Ed. 2d 410 (1986).

177) U.S. ex rel. Shiflet v. Lane, 815 F.2d 457, 465 (7th Cir. 1987).

178) Shiflet, 815 F.2d at 465—66 (Moran v, Burbine, 475 U.S. 412, 106 S. Ct. 1135, 89 L. Ed. 2d
410 (1986) 0. ZXE Q18
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179) U.S. v. White, 879 F.2d 1509 (7th Cir. 1989).

180) olell #zte] thE HA Foll= WA AR To] dAMA szt A Aol it
U.S. v. Coffman, 574 Fed. Appx. 541, 565, 94 Fed. R. Evid. Serv, 1373 (6th Cir. 2014)(to prevail
on a due process claim, a defendant must provide evidence that the “Government made ‘direct
use of the privileged communications, either at trial or before the grand jury,” to show preju—
dice”).

181) U.S. Supreme Court, U.S. v, Calandra, 414 U.S. 338, 349, 94 S. Ct. 613, 38 L. Ed. 2d 561
(1974)(“Because the grand jury does not finally adjudicate guilt or innocence, it has tradition—
ally been allowed to pursue its investigative and accusatorial functions unimpeded by the evi—
dentiary and procedural restrictions applicable to a criminal trial.”).

182) S.E.C. v. Finazzo, 360 Fed. Appx. 169 (2d Cir. 2009) (administrative subpoena not subject to
attack on a “fruit of the poison tree” ground); F.T.C. v. Texaco, Inc., 555 F.2d 862, 879 (D.C.
Cir. 1977)(Fruit of the poison tree argument held premature in a subpoena enforcement pro—
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ceeding because “when the agency lacks the information to establish its case, administrative
investigations would be foreclosed or at least substantially delayed.”).

183) S.E.C. v. Finazzo, 360 Fed, Appx. 169 (2d Cir. 2009); F.T.C. v. Texaco, Inc., 555 F.2d 862,
879 (D.C. Cir, 1977),

184) Faul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:10.

185) Shillinger v. Haworth, 70 F.3d 1132, 1143 (10th Cir. 1995).
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187) Swidler & Berlin v. United States, 524 U.S. 399, 118 S.Ct. 2081, 141 L.Ed.2d 379 (1998).
Corrections, 2017 WL 7734648,

188) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:1.

186) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:1.
189) Cousin v. Day, 2001 WL 34059380,
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191) “[t]he right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, --”

192) U.S. Supreme Court, Andresen v. Maryland, 427 U.S. 463, 479—-84, 96 S. Ct. 2737, 49 L. Ed.
2d 627 (1976).

193) Klitzman, Klitzman and Gallagher v. Krut, 744 F.2d 955, 959, 17 Fed. R. Evid. Serv. 880 (3d
Cir, 1984); National City Trading Corp. v. U.S., 635 F.2d 1020, 1026 (2d Cir, 1980)(“[A] crimi—
nal enterprise does not exempt itself from a search warrant by conducting its business and
keeping its records in its lawyer's office.”).

194) Klitzman, Klitzman and Gallagher v. Krut, 744 F.2d 955, 959 (3rd Cir. 1984).

195) Klitzman, Klitzman and Gallagher v. Krut, 744 F.2d 955 (3rd Cir. 1984).
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196) Klitzman, Klitzman and Gallagher v. Krut, 744 F.2d 955, 960 (3rd Cir. 1984).
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Corp. v. United States AFA197) o=tk o] AFAA FBI= FAMSE HufjAlY]
2] National City Trading Corporation(¢]d} “NCTC")AF 2 1 tjsEo|Alel
Michael Gharbi, & AF AP EAR] Tra SandsE ZAKIATH NCTC ARLALS Sands
o] Y& AL Ylo] 21%1al Sands= NCTCol¢] TR oF9lo] qlglony, 1 37 gt
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filjo
|
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197) National City Trading Corp. v. U.S., 635 F.2d 1020 (2nd Cir. 1980).
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198) National City Trading Corp. v. U.S., 635 F.2d 1020, 1026,
199) In re Impounded Case (Law Firm), 840 F.2d 196, 201 (3d Cir. 1988).
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APl A Jzig Abstdo] ) thato] B olzjele] 4ale] Aol ol elA||E 4 9l
7o) BA} otk AN AETF QARSI Held 4 gleks UnkE2000)
el g W 29 WEARO] 1o ofelet 4

Qlehs AR 20| 7418 thHstlTh WS olgjelo] 17k AL olefst 2] et
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200) U.S. v. Derman, 211 F.3d 175, 181 (1st Cir. 2000).

201) Alderman v. U.S., 394 U.S. 165, 174, 89 S. Ct. 961, 22 L. Ed. 2d 176 (1969)(“Fourth
Amendment rights are personal rights which, like some other constitutional rights, may not
be vicariously asserted.”).

202) U.S. v. Medows, 540 F. Supp. 490, 499 (S.D. N.Y. 1982)(“Of course, the Court recognizes that
[the lawyer's] clients have an interest in the privacy of their files.”); DeMassa v. Nunez, 770
F.2d 1505, 1506 (9th Cir. 1985)(“It is axiomatic that the attorney—client privilege confers upon
the client an expectation of privacy in his or her confidential communications with the
attorney.”).

203) DeMassa v. Nunez, 770 F.2d 1505, 1506 (9th Cir. 1985).
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& A7k Aesterks 4ol ol % gl

Ao|7] fJeliA=, Tlarle] ost Al 7HA] 2t 240 st 2 AAMES dFshefof gt

o @ wlela} - W melnt WEel 7 Al ol MsAl-olzel T et el 4

TR ol oAl @ 1 Ao that 112)(2)%) 2]l A&l (deliberate intrusion); @ TAIA]

o]a1 AlA el &af|o] WAl (actual and substantial prejudice)206)
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Voigt A4 I A3 i de A7IRE 71%e AAISHEA, ot A2
ARQrollA o] S sl ol="d(deliberate intrusion)& FAsto], SH
et el Hali7h AR Alsxol $utEs ol ol=A] ghgirhal daskgit,
VoigtZol| A e, AAIH ©] 3287 test= ZHS AR E Alon, o]F w2 A
Y wolA whEsto] Q18w Al glrk, 207

SHAIRE arele] of2fet HE 29 FHIE YSdhs AL 8olskA 7] Wi
o, A 53 Hsfoll AR A5= 2AA} ffHke] ¢

3 QIR ARE 71E 3] ojyet,

204) U.S. v. Kennedy, 225 F.3d 1187, 1194 (10th Cir, 2000)(“While a claim of a Sixth Amendment
violation based on intrusion of attorney—client privilege is limited to government action which
interferes with legal representation after the initiation of criminal proceedings, we acknowl—
edge a defendant may claim his or her rights under the Due Process Clause have been violated
by prosecutorial misconduct occurring prior to indictment, -+ Misconduct by law enforcement
officials in collecting incriminating evidence may rise to the level of a due process violation
when the misconduct is outrageous enough to shock the conscience of the court.”).

205) U.S. v. Voigt 89 F.3d 1050 (3d Cir., 1996).

206) U.S. v. Voigt, 89 F.3d 1050, 1067 (3d Cir. 1996).

207) Lawson v, Smith, 2014 WL 2208186, *6 (E.D. N.Y. 2014)(“[a] mere violation of [Petitioner']s
attorney—client privilege would not warrant habeas relief[.]”.
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9l= 7p53k s R 7o) 2FE|A] &2 & tFE AR United States v. Ofshe
Aol It} 2100 o] ARAYA T 319l Ofshex wjefel Fzpel Wm Smxa Axt
Miami ARH 7|2% %, e 7 W MOAl S A A AR tinlskaLl A
e sl 37 Blacky} EE{HA oA 25 S A GlassolAl A= &
skt 12y Glassw= dup 9 ApAlo] A7kl ApHu|e] AR} predsto] Avbgzho)
TAF i doleh= A dA HdsrE 271 el Abdo] disl A AlFEazA
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208) U.S. v. Fortna, 796 F.2d 724, 21 Fed. R. Evid. Serv. 618 (5th Cir. 1986).
209) U.S. v. Fortna, 796 F.2d 724, 731, 21 Fed. R. Evid. Serv. 618 (5th Cir. 1986).
210) U.S. v. Ofshe, 817 F.2d 1508 (11th Cir. 1987).
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3l U.S. v. Segal AFA212)0| A= 2=al7|To] PAS bho
= oA HEAfel FaRbE oju|do] 3k o AT
HFA 7L ZANE AT, ofof tiste] AL oot 2 HES THE Wl Ao
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211) U.S. v. Ofshe, 817 F.2d 1508, 1516 (11th Cir, 1987).
212) U.S. v. Segal, 313 F. Supp. 2d 774, 780 (N.D. Tll. 2004).
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213) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:5, § 11:17; In re John
Doe Corp., 675 F.2d 482, 10 Fed. R. Evid. Serv. 1390 (2d Cir. 1982).

214) “[nJo person --- shall be compelled in any criminal case to be a witness against himself, -

215) In re January 1976 Grand Jury, 534 F.2d 719, 727—28 (7th Cir, 1976) (“Analytically, of course,
[the attorney—client] privilege is not identical with the Fifth Amendment right, even though
closely related concepts of privacy and confidentiality play an important role in determining
the scope of the two privileges.”); In re LeFande, 297 F. Supp. 3d 1, 3 (D.D.C. 2018), aff'd,
919 F.3d 554 (D.C. Cir. 2019) (a defendant's “blanket assertion of attorney—client privilege”
does not suffice to object to a deposition, and that defendant is “required to assert both the
Fifth Amendment privilege and the attorney—client privilege on a question by question basis.”).

»
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216) Wayne R. Gross, “Erosion of the Fifth Amendment Through the Use of the Defense Counsel
as Witness”, 39 Hastings L.J. 927, 941 (1988).

217) Couch v. U.S., 409 U.S. 322, 334—335, 93 S. Ct. 611, 34 L. Ed. 2d 548 (1973); In re January
1976 Grand Jury, 534 F.2d 719, 724 (7th Cir, 1976).

218) Fisher v, U.S., 425 U.S. 391, 96 S. Ct. 1569, 48 L. Ed. 2d 39 (1976),

219) Fisher v. U.S., 425 U.S. 391, 397, 96 S. Ct. 1569, 48 L. Ed. 2d 39 (1976)(“[Elnforcement [of
a document summons] against a taxpayer's lawyer would not ‘compel’ the taxpayer to do any—
thing—and certainly would not compel him to be a ‘witness’ against himself.””); &3t 19
A HY TAIZ Carpenter v, U.S,, 138 S, Ct. 2206, 201 L, Ed. 2d 507 (2018)(“the right against
self—incrimination as applicable only to testimony, not the production of incriminating evi—
dence”).

220) Fisher v, U.S., 425 U.S. 391, 397, 96 S. Ct. 1569, 48 L, Ed, 2d 39 (1976)(“[Elnforcement [of
a document summons] against a taxpayer's lawyer would not ‘compel the taxpayer to do any—
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thing—and certainly would not compel him to be a ‘witness’ against himself.””); Couch v. U.S,,
409 U.S. 322, 334—35, 93 S. Ct. 611, 34 L. Ed. 2d 548 (1973); Carpenter v. U.S., 138 S. Ct.
2206, 201 L. Ed. 2d 507 (2018); &2 Wz A} A7] AFAl| thdt “As=9] 2A 3 -,4?;1”0 Q=351
1 AAe] AT AR EWULS A% 4 9lt) U.S. v. Hodge and Zweig, 548 F.2d 1347, 1352
(9th Cir. 1977).

221) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:4.

222) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:4.

223) WHRloAl= A7 FAAFEE] AHEA] 97] wjo|H, o]= HIA-]ZQl Edo] g glo] Aplol=
‘1”010] FRlE T8 AR Boshtt= Y2lor ksttia ghth Paul R. Rice, Attorney—Client
Privilege in the United States(2020), § 10:4.
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224) United States v. Hubbell, 530 U.S. 27 (2000).

225) “Whatever the scope of this ‘foregone conclusion’ rationale, the facts of this case plainly fall
outside of it[United States v. Hubbell, 530 U.S. 27, 45 (2000)]; Vivek Mohan - John Villasenor,
“Decrypting the Fifth Amendment: The Limits of Self—Incrimination in the Digital Era”,
Journal of Constitutional Law, Vol .15, 11-28(2012), 14-15.
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226) “in all criminal prosecutions, the accused shall enjoy the right -+ to have the Assistance of
Counsel for his defense.”

227) Granviel v. Estelle, 655 F.2d 673, 682—83 (5th Cir. 1981).

228) Wise v. Samuels, 2014 WL 1280975, *2 (E.D. Va, 2014)(“Further, a violation of attorney—client
privilege does not constitute a cognizable Sixth Amendment violation.”); U.S. v. Nelson, 732
F.3d 504 (5th Cir. 2013), cert. denied, 134 S. Ct. 2682, 189 L. Ed. 2d 224 (2014).

229) Lange v, Young, 869 F.2d 1008, 1012 n, 2 (7th Cir.1989); Sanborn v, Parker, 629 F.3d 554,
575 (6th Cir, 2010); Williams v, Campbell, 2016 WL 6873391, *18 (E.D. Mich, 2016)(“The at—
torney—client privilege is a creation of the common law, not the federal constitution.”).

230) Clutchette v. Rushen, 770 F.2d 1469, 1471, 3 Fed. R. Serv. 3d 265 (9th Cir. 1985)(“--+ In some
situations, however, government interference with the confidential relationship between a de—
fendant and his counsel may implicate Sixth Amendment rights. --- Such an intrusion violates
the Sixth Amendment only when it substantially prejudices the defendant.”).

231) U.S. v. Carter, 966 F. Supp. 336, 343 (E.D. Pa. 1997), judgment aff'd, 156 F.3d 493, 50 Fed.
R. Evid. Serv, 251 (3d Cir, 1998)(the defendant must demonstrate “(1) the government's ob—
jective awareness of an ongoing, personal attorney—client relationship between its informant
and the defendant; (2) deliberate intrusion into that relationship; and (3) actual and sub—
stantial prejudice.”); U.S. v. Collins, 799 F.3d 554, 592, 98 Fed. R. Evid. Serv. 328 (6th Cir.
2015).

232) Weatherford v. Bursey, 429 U.S. 545, 97 S. Ct. 837, 51 L. Ed. 2d 30 (1977).
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233) Weatherford v, Bursey, 429 U.S. 545, 556, 97 S. Ct. 837, 51 L, Ed. 2d 30 (1977).

234) U.S. v. Ofshe, 817 F.2d 1508, 1515 (11th Cir. 1987)(attorney's clothing was bugged and police
monitored attorney—client communications); U.S. v. Sander, 615 F.2d 215, 219 (5th Cir. 1980)
; U.S. v. Neill, 952 F. Supp. 834, 840 (D.D.C. 1997)(“an intrusion may result in a constitu—
tional violation if privileged information is intentionally obtained and used to the defendant's
detriment at trial, Where government agents acquire privileged information, but do not com—
municate that information to the prosecutors, there is no Sixth Amendment violation, -+ While
there is a presumption that the information is conveyed to the prosecution team, --- the gov—
ernment may rebut that presumption by showing the existence of suitable safeguards -+ or by
demonstrating that ‘there will be no prejudice to the defendants as a result of these
communications,”); U.S, v. Pelullo, 917 F, Supp. 1065, 1078 (D.N.J. 1995)(“a defendant must
first show that the government has made use of privileged information, In the present case,
Pelullo has failed to establish that the government has made use of or even had access to any
privileged documents relevant to the charges contained in the indictment.”).
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235) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:6.

236) U.S. ex rel. Shiflet v. Lane, 625 F. Supp. 677, 685—89 (N.D. III. 1985), judgment rev'd on other
grounds, 815 F.2d 457 (7th Cir. 1987).

237) State v. Bain, 292 Neb, 398, 400, 872 N.W.2d 777, 780 (2016),

238) U.S. v. Brugman, 655 F.2d 540, 546, 8 Fed. R. Evid. Serv. 392 (4th Cir. 1981)(“Four factors
that must be weighed: (1) whether the presence of the informant was purposely caused by the
government in order to garner confidential, privileged information, or whether the presence of
the informant was a result of other inadvertent occurrences; (2) whether the government ob—
tained, directly or indirectly, any evidence which was used at trial as a result of the in—
formant's intrusion; (3) whether any other information gained by the informant's intrusion was
used in any other manner to the substantial detriment of the defendant: and finally, (4)
whether the details about trial preparation were learned by the government.”); U.S. v.
Tyerman, 701 F.3d 552, 559 (8th Cir, 2012), cert, denied, 133 S, Ct, 1849, 185 L, Ed. 2d 852
(2013),

239) U.S. ex rel, Shiflet v. Lane, 625 F. Supp. 677, 687 (N.D, Ill. 1985), judgment rev'd on other
grounds, 815 F.2d 457 (7th Cir., 1987)(“We thus reject the conclusion that affirmative, planned
governmental intrusion on the attorney—client relationship is an absolute prerequisite to a
finding that the defendant's Sixth Amendment rights have been violated.”).
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240) Shillinger v. Haworth, 70 F.3d 1132, 1142 (10th Cir. 1995).

241) Bishop v, Rose, 701 F.2d 1150, 12 Fed. R. Evid, Serv. 1450 (6th Cir, 1983).

242) U.S. v. Neill, 952 F. Supp. 834 (D.D.C. 1997)(“It would be presumed that the seized in—
formation was conveyed to the government attorneys trying the action, and that the defendant
was sufficiently prejudiced to dismiss the action.”).

243) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:4.

244) Dye v. Hofbauer, 197 Fed. Appx. 378, 2006 FED App. 0706N (6th Cir, 2006)(“Although gov—
ernment interference with a defendant's relationship with his counsel may constitute a Sixth
Amendment violation, that was not the case here, given the fact that the state's role was en—
tirely passive; though the attorneys, Seidel, Dawson, and Stever approached the state
voluntarily.”).
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245) A =AY AR “HE FAF| QoA Fajl HAE 3 5 E HEo] vy HI Aol FH
iAol ok Al&st v TS WS He, ARde] AT} ool Tsto] XS A, ATlof|A E2tt
U S A, A7lolAl fEd SUs 471 Hste] AAEAE HE A7, A4 HIEE 9|5t
HEelo] S e HYE ZH=t}'(“In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted with the wit—
nesses against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.”).
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246) Finley Associates, Inc. v. Sea & Pines Consolidated Corp., 714 F. Supp. 110, 117 (D. Del.
1989).
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247) Clark v. United States, 289 U.S. 1, 15, 53 S.Ct. 465, 469, 77 L.Ed. 993 (1933); Fellerman v,
Bradley, 493 A.2d 1239, 1245 (N.J. 1985).

248) Coleman v, American Broadcasting Companies, Inc., 106 F.R.D. 201, 206—07 (D.D.C. 1985).

249) U.S. v. Hodge and Zweig, 548 F.2d 1347, 1355 (9th Cir. 1977).

250) In re Green Grand Jury Proceedings, 492 F.3d 976 (8th Cir. 2007); In re Antitrust Grand Jury,
805 F.2d 155, 168, 21 Fed. R. Evid. Serv. 1341 (6th Cir. 1986); In re Grand Jury Proceedings,
867 F.2d 539, 541, 27 Fed, R. Evid, Serv, 705 (9th Cir, 1989).
In re Grand Jury Proceedings, 867 F.2d 539, 541, 27 Fed. R. Evid. Serv. 705 (9th Cir. 1989).
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251) John H. Wigmore / John T. McNaughton, Evidence in trials at common law(Volume 8)(1961),
577; Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:1204 A2l-&

252) Horizon of Hope Ministry v. Clark County, Ohio, 115 F.R.D. 1, 5 (S.D. Ohio 1986)(“Attorney/
client communications which are in perpetuation of a tort are not privileged.”); In re St. John
sbury Trucking Co., Inc., 184 B.R. 446, 456 (Bankr. D. Vt. 1995)(“Precedent and authority al
so recognize that not just technical crimes or frauds are excluded from the attorney—client pri
vilege.): In re Grand Jury Subpoena Duces Tecum Dated Sept. 15, 1983, 731 F.2d 1032, 1041,
15 Fed, R. Evid, Serv. 327, 38 Fed, R. Serv, 2d 1351 (2d Cir, 1984),

253) Rambus, Inc. v. Infineon Technologies AG, 222 F.R.D. 280, 288—89 (E.D. Va. 2004)(spoliation
L crimeo|y fraud?t oFY A, crime/fraud exception®] ZH-&FHciil #A|); Duplan Corp. v.
Deering Milliken, Inc., 397 F. Supp. 1146, 1172 (D.S.C. 1974)(¥F=- ¢4t E53Y<¢(business
torts in the form of antitrust violation)ol 38}o] crime/fraud exception®] Z-&Fthil THA|;
“Communications made before the fact of or during the commission of a crime, fraud, or tort
between an attorney and persons within the control group of the corporate client are not pro—
tected by the attorney—client privilege.”): In re Sealed Case, 676 F.2d 793, 807, 10 Fed. R.
Evid, Serv. 490, 33 Fed. R. Serv. 2d 1778 (D.C. Cir. 1982)(The crime/fraud exception “comes
into play when a privileged relationship is used to further a crime, fraud, or other fundamental
misconduct.”); Conservation Force v, Jewell, 66 F. Supp. 3d 46, 64 (D.D.C. 2014), aff'd, 2015
WL 9309920 (D.C. Cir. 2015)(“To be sure, under the crime—fraud exception, communications
between a lawyer and client 'are not privileged if they “are made in furtherance of a crime,
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fraud, or other misconduct.”).

254) Apple Inc. v. Samsung Electronics Co., Ltd., 306 F.R.D. 234, 239 n. 22 (N.D. Cal. 2015)
(“[t)here is precedent, at least in other circuits, holding that violations of a protective order
are akin to law breaking such that communications giving rise to protective order violations
fall within the crime—fraud exception.”).

255) International Tel, &Tel., Corp. v. United Tel. Co. of Florida, 60 F.R.D. 177, 180, 19 Fed. R.
Serv, 2d 1140 (M.D. Fla. 1973)(“The privilege may be overcome, not only where fraud or crime
is involved, but also where there are other substantial abuses of the attorney—client
relationship.”).

256) Parkway Gallery Furniture, Inc. v, Kittinger/Pennsylvania House Group, Inc., 116 F.R.D, 46,
52—53 (M.D. N.C. 1987)(“Courts have extended coverage of [the crime/fraud] exception to the
attorney—client privilege beyond instances of fraudulent or illegal conduct and have applied it
to business litigation such as patent, anti—trust, or securities matters, and it may even extend
to non—business torts.”).

257) Meyers v. Hermans Sporting Goods, Inc., 1989 U.S. Dist. LEXIS 5943 (S.D.N.Y. May 30, 1989)
(“[I]f proof of gross negligence alone were sufficient to undermine the privilege in the context
of patent cases, there would be no reason to refuse to extend the same rule to non—patent
cases, and it would in fact be difficult to justify drawing a line between gross and simple
negligence, Either of these developments would represent a significant retrenchment of the
privilege, and would be inconsistent with the previously recognized requirement that rejection
of the privilege depends upon a showing of deliberate wrongdoing, whether by fraud or by
criminal conduct.”).

258) Prudential Ins. Co. of America v. Massaro, 2000 WL 1176541, *10 (D.N.J. 2000), aff'd, 47 Fed.
Appx. 618 (3d Cir. 2002)(“The crime—fraud exception does not extend to tortious conduct gen—
erally, but is limited to communications to and from an attorney in furtherance of a crime or
fraud.”); In Caesars Entertainment Operating Co., Inc., 2016 WL 7477566, *3 (Bankr. N.D, Il
2016) (“The Seventh Circuit has not extended the exception but has continued to call it the
‘crime—fraud exception’ and apply it only to crimes and frauds.”); Motley v, Marathon Oil Co.,,
71 F.3d 1547, 1551, 33 Fed. R. Serv, 3d 1069 (10th Cir. 1995)(“Motley argues that illegal racial
discrimination is a tort and that the crime—fraud exception is not limited to crime and fraud,
but extends to attorney communications made in furtherance of the commission of a tort,
While Motley cites some authority in support of this argument, we have not extended the priv—
ilege to torts generally. Instead, we have construed the exception as providing that ‘[tJhe at—
torney—client privilege does not apply where the client consults an attorney to further a crime
or fraud.”).
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259) In re Richard Roe, Inc., 168 F.3d 69, 71, 50 Fed. R. Evid. Serv. 1421, 43 Fed. R. Serv. 3d
585 (2d Cir. 1999).

260) Johnson Electric North America, Inc, v, Mabuchi North America Corp., 1996 WL 191590 (S.D.
N.Y. 1996).

261) &3] ooz AR oY T Ao HAYS Q3 HIn re Sealed Case, 107 F.3d 46, 37
Fed, R. Serv. 3d 540 (D.C. Cir. 1997)]. Z1&ju djFEo] H= o]5 Q6HA] &=t}
In re Richard Roe, Inc., 68 F.3d 38, 40, 43 Fed. R. Evid. Serv. 175 (2d Cir. 1995); In re Grand
Jury Subpoena Duces Tecum Dated Sept. 15, 1983, 731 F.2d 1032, 1039, 15 Fed. R. Evid. Serv.
327, 38 Fed. R. Serv. 2d 1351 (2d Cir. 1984)(“[TIhe client need not have succeeded in his criminal
or fraudulent scheme for the exception to apply. If a fraudulent plan were ineffective, the client's
communications would not thereby be protected from disclosure.”); U.S. v. Collis, 128 F.3d 313,
1997 FED App. 0275P (6th Cir, 1997)(“The crime or fraud need not have occurred for the ex—
ception to be applicable; it need only have been the objective of the client's communication,’ -
Thus, the exception would have applied even if Collis had never carried through with the sub—
mission of the fraudulent letter.”); In re Grand Jury Proceedings, 87 F.3d 377, 35 Fed. R. Serv.
3d 515 (9th Cir. 1996)(“The government is not obliged to come forward with proof sufficient to
establish the essential elements of a crime or fraud beyond a reasonable doubt --- since the
crime—fraud exception does not require a completed crime or fraud but only that the client have
consulted the attorney in an effort to complete one.”).
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262) Micron Technology, Inc. v. Rambus Inc., 2006 WL 1653136, *2 (D. Del. 2006).

263) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:2.

264) Madanes v. Madanes, 199 F.R.D. 135, 148 (S.D. N.Y. 2001).

265) In re Grand Jury Subpoena, 273 F. Supp. 3d 296, 302—04 (D. Mass. 2017)(“[T]he actual in—
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volvement of the attorney in particular acts has no necessary bearing on whether the two
prongs of the crime—fraud exemption are met--, What matters is the client's intent.”);
Rockwood Select Asset Fund XI, (6)—1, LLC v. Devine, Millimet & Branch, PA, 113 F. Supp.
3d 471, 478, 2015 DNH 135 (D.N.H, 2015)(“As the First Circuit has emphasized, before piercing
the protections of privilege under the crime—fraud exception, ‘it is not enough to find reason—
able cause to believe that the client is guilty of crime or fraud. Forfeiture of the privilege re—
quires the client's use or aim to use the lawyer to foster the crime or the fraud.””)(In re Grand
Jury Proceedings, 417 F.3d 18, 23 (1st Cir. 2005)o4] ¢1-&).

266) U.S. v. Doe, 429 F.3d 450, 68 Fed. R. Evid. Serv. 1070 (3d Cir. 2005).

267) In re Sealed Case, 107 F.3d 46, 37 Fed. R. Serv. 3d 540 (D.C. Cir. 1997).

268) Clark v, U.,S., 289 U.S. 1, 15, 53 S. Ct. 465, 77 L. Ed. 993 (1933)(“Nor does the loss of the
privilege depend upon the showing of a conspiracy, upon proof that client and attorney are in—
volved in equal guilt, The attorney may be innocent, and still the guilty client must let the
truth come out.”),

269) In re Sealed Case, 107 F.3d 46, 37 Fed. R. Serv. 3d 540 (D.C. Cir. 1997).
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271) Drummond Company, Inc. v. Conrad & Scherer, LLP, 885 F.3d 1324, 1332, 100 Fed. R. Serv,
3d 71 (11th Cir. 2018).
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272) U.S. v. $1.5 Million Letter of Credit as a Substitute Res for Seized Bank Accounts, 1992 WL
204357 (S.D. N.Y. 1992).

273) In re Sealed Case, 676 F.2d 793, 815, 10 Fed. R, Evid, Serv, 490, 33 Fed, R. Serv, 2d 1778
(D.C. Cir. 1982)(“[t]Jhe prima facie violation may also be the attorney's, since attorney mis—
conduct negates the premise that the adversary system furthers the cause of justice.”).

274) U.S. v. $1.5 Million Letter of Credit as a Substitute Res for Seized Bank Accounts, 1992 WL
204357, *16 (S.D. N.Y. 1992).

275) In re Impounded Case (Law Firm), 879 F.2d. at 1213,

276) In re Impounded Case (Law Firm), 879 F.2d. at 1213—1214("H3 A7} 1 Z}Alo] WHE] Y915 HoF

EAS} BRAste] g ojziele] EUS YoM WA Folo| the 2AE PSS S
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277) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:5.

278) U.S. v. Zolin, 491 U.S. 554, 572, 109 S. Ct. 2619, 105 L, Ed. 2d 469, 27, 27 Fed. R. Evid.
Serv, 833 (1989).

279) U.S. v. Josleyn, 206 F.3d 144 (1st Cir. 2000).

280) U.S. v. Josleyn, 206 F.3d 144 (1st Cir. 2000)[“¥7& Yz} #gste] )= 1 Alge] x]4]o] At
ALE7] {8l At A “HA(FA) E"0] ook gttt a7 AR ¢3-S B9s] Wyt old A}
o] zj4o] FlAte] A& (H7h == H 1 Abgo] 1 HgE 9] oA FAtel] Frofstz 2ol 14
B 4= A Bk of" Al (TLA0] oA, 9, diERl, A Fold zhel)7t Qlojok g, - Frold
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A A3 FaeS 1EfRt H71E =2ttt HaAReke] ojAtgtof| tiste] SHo]
viA|Elckar TAsEIct Rambus, Inc. v. Infineo Tech. AG AFA283) W International
Telephone & Telegraph Corp. v. United Telephone Co. of Florida /\}6284)01]/\1,
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281) Gutter v. E.I, Dupont De Nemours, 124 F, Supp. 2d 1291, 1309—10 (S.D. Fla, 2000)(“#-& =]
Qlo] ERlofA| A 4lolut ARE /NPT ARH o8 A5kl Tof wef Elof|A el Fad et
o] 7#21& skl A7 ALt 5 shk= "t dlo] el ®Y] oA BEdhe st thedl die
&1 Woll sz3he Aol thsf 291 AAl B Q1o EAIYYTE e Wk S 9jAt E4lo] tieele
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282) In re Grand Jury Investigation, 445 F.3d 266 (3d Cir. 2006).

283) Rambus, Inc. v. Infineon Technologies AG, 220 F.R.D. 264, 298 (E.D. Va. 2004),

284) International Tel, & Tel. Corp. v. United Tel. Co. of Florida, 60 F.R.D. 177, 180, 19 Fed. R.
Serv., 2d 1140 (M.D. Fla. 1973).

285) Micron Technology, Inc. v. Rambus Inc., 645 F.3d 1311, 98 U.S.P.Q.2d 1693 (Fed. Cir. 2011);
Hynix Semiconductor Inc. v. Rambus Inc., 645 F.3d 1336, 98 U.S.P.Q.2d 1711 (Fed. Cir. 2011),
cert, denied, 2012 WL 538339 (U.S. 2012).
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furtherance” 7|&=0] Qltt, A% A3 Fa L2 9=Qlo] HIALREE FAS0] df
sto] AR7L 2= ol BAIE IA H $oll 2L 3rlof] F2I5HA “in furtherance” 7]&
o] SEHTH TAFACE 29D EFE A A2 FAH AL HA/AP] o7t H8E7]
HalA= A AFYAlelAT HE /A S5 7H ‘=2 A (“purposeful’
nexus’)292)0] glojof Fhtiil HASHA, T& A4 o] HWAAO] “in further—

ance” HIAEZIL HA|5FSI ) 293)

286) oAt Baker v. General Motors Corp. Baker v. General Motors Corp., 197 F.R.D. 376, 43 Fed.
R. Serv. 3d 14 (W.D. Mo. 1999): § 9:6 %=,

287) Chevron Corporation v. Snaider AP Chevron Corporation v. Snaider, 78 F. Supp. 3d 1327,
1336, 90 Fed, R. Serv. 3d 955 (D. Colo. 2015).

288) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:14,

289) United States v, Oettinger, 1992 U.S. Dist, LEXIS 21087, *5—13 (N.D, Cal. Sept. 2, 1992).

290) In re Grand Jury Proceedings in Matter of Fine, 641 F.2d 199, 204, 8 Fed. R. Evid. Serv. 137
(5th Cir. 1981)(“These [coincidental] facts may support a strong suspicion, which is often
enough for police and prosecutors, but it is not enough for court.”); Duttle v. Bandler &Kass,
127 F.R.D. 46, 56 (S.D. N.Y. 1989)(“It is not enough that there was merely a temporal co—
incidence between the fraudulent or criminal activity and the client's consultation with
counsel.”).

291) In re Grand Jury Investigation, 445 F.3d 266, 279 (3d Cir. 20086).

292) Duttle v. Bandler &Kass, 127 F.R.D. 46, 56 (S.D. N.Y. 1989); In re Grand Jury Subpoenas
Duces Tecum, 798 F.2d 32, 34, 21 Fed. R. Evid. Serv. 616 (2d Cir. 1986).
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293) In re Richard Roe, Inc., 68 F.3d 38, 40, 43 Fed. R. Evid. Serv. 175 (2d Cir. 1995).

294) In re Grand Jury Subpoena, 745 F.3d 681, 692—93 (3d Cir. 2014), cert. denied, 135 S. Ct. 510,
190 L. Ed. 2d 361 (2014); In re Grand Jury Subpoena, 223 F.3d 213, 217 (3d Cir. 2000).

295) In re Grand Jury Proceedings January 28, 2004, 401 F.3d 247, 255, 66 Fed. R. Evid. Serv. 913
(4th Cir. 2005); Chaudhry v. Gallerizzo, 174 F.3d 394, 403, 43 Fed. R. Serv. 3d 1063 (4th Cir.
1999).

296) In re International Systems and Controls Corp. Securities Litigation, 693 F.2d 1235, 1243, 35
Fed. R. Serv. 2d 732 (5th Cir. 1982); In re Sealed Case, 676 F.2d 793, 815, 10 Fed. R. Evid.
Serv, 490, 33 Fed. R. Serv. 2d 1778 (D.C. Cir. 1982); In re Grand Jury Subpoena, 419 F.3d
329, 346 (5th Cir, 2005)(“After the party seeking disclosure meets its prima facie showing that
the client intended to further an ongoing crime or fraud during the attorney—client relationship
such that the crime—fraud exception applies, the only attorney—client communications and
work product materials falling within the scope of the crime—fraud exception are those shown
to hold ‘some valid relationship’ to the prima facie violation such that they ‘reasonably relate
to the fraudulent activity.”).

297) In re Special September 1978 Grand Jury (II), 640 F.2d 49, 61 n.16, 6 Fed. R. Evid. Serv. 616
(7th Cir. 1980).

298) Pritchard—Keang Nam Corp. v. Jaworski, 751 F.2d 277, 283, 17 Fed. R. Evid. Serv. 240 (8th
Cir., 1984); In re Murphy, 560 F.2d 326, 338, 23 Fed. R. Serv. 2d 1229, 41 A.L.R. Fed. 102
(8th Cir, 1977).

299) Grand Jury Recalcitrant Witness, In re, 962 F.2d 13 (9th Cir. 1992) (unpublished).

300) In re September 1975 Grand Jury Term, 532 F.2d 734, 738 (10th Cir. 1976).
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301) In re Sealed Case, 754 F.2d 395, 402, 17 Fed. R. Evid. Serv. 600 (D.C. Cir. 1985).

302) In re Grand Jury (G.J, No. 87—03—A), 845 F.2d 896, 898 n.5, 25 Fed. R, Evid, Serv, 738 (11th
Cir. 1988)(“Although we did not enunciate in Schroeder the precise degree of relatedness nec—
essary to meet this standard, we did state that ‘the requirement that legal advice must be re—
lated to the client's criminal or fraudulent conduct should not be interpreted restrictively.”);
In re Grand Jury Investigation, 842 F.2d 1223, 1227, 24 Fed, R. Evid, Serv. 1067, 10 Fed. R,
Serv, 3d 409 (11th Cir. 1987); & a3 A11FAHYE EHo] EHY S| (the illegal activity)S 2%+
siAY WAl B (“further or [be] closely related to”)Eojopqt tttal 3FATE Cox v,
Administrator U.S. Steel &Carnegie, 17 F.3d 1386, 1417, 28 Fed. R. Serv. 3d 1166 (11th Cir.
1994), opinion modified on reh'g on other grounds, 30 F.3d 1347 (11th Cir. 1994).

303) In re Grand Jury Proceedings, 87 F.3d 377, 381, 35 Fed. R. Serv. 3d 515 (9th Cir. 1996).

304) In re Grand Jury Investigation, 842 F.2d 1223, 1226, 24 Fed, R. Evid, Serv, 1067, 10 Fed. R.
Serv. 3d 409 (11th Cir. 1987); In re Grand Jury Subpoena Duces Tecum Dated Sept. 15, 1983,
731 F.2d 1032, 1039, 15 Fed. R. Evid, Serv, 327, 38 Fed. R. Serv, 2d 1351 (2d Cir. 1984)(The
prima facie standard “require[s] that a prudent person have a reasonable basis to suspect the
perpetration or attempted perpetration of a crime or fraud, and that the communications were
in furtherance thereof.”); In re RJR Nabisco, Inc. Securities Litigation, Fed. Sec. L. Rep. (CCH)
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96116, 1991 WL 125183 (S.D. N.Y. 1991)(“[I]n order to establish that communications come
within the crime/fraud exception, plaintiffs must establish two things: (i) probable cause to
believe that a crime has been committed, and (ii) a ‘purposeful nexus’ between the communica—
tions and that crime, in the sense that those communications in some way furthered or con—
cealed the crime.”); In re Chevron Corp., 633 F.3d 153, 166 (3d Cir. 2011)(To invoke the
crime/fraud exception to the privilege, the party raising the issue “must make a prima facie
showing that (1) the client was committing or intending to commit a fraud or crime, and (2)
the attorney—client communications were in furtherance of that alleged crime or fraud. A pri—
ma facie showing requires presentation of evidence which, if believed by the fact—finder, would
be sufficient to support a finding that the elements of the crime—fraud exception were met.”);
Newport Ltd, v. Sears, Roebuck & Co., 1995 WL 295297 (E.D. La. 1995); Ward v. Succession
of Freeman, 854 F.2d 780, 790 (5th Cir. 1988)(“The party challenging the privilege must (1)
make an independent prima facie case that a crime [and/or fraud] has been committed, and
(2) then demonstrate that the privileged information ‘relates to the alleged crime or fraud.”);
In re Antitrust Grand Jury, 805 F.2d 155, 164, 21 Fed. R. Evid, Serv, 1341 (6th Cir, 1986)
(“First, the government must make a prima facie showing that a sufficiently serious crime or
fraud occurred to defeat the privilege; second, the government must establish some relationship
between the communication at issue and the prima facie violation.”).

305) U.S. v. Saccoccia, 898 F. Supp. 53, 58 (D.R.I. 1995) (“However, if the Government claims that
the ‘crime/fraud’ exception applies, it has the burden of making a prima facie showing to that
effect.”); U.S. v. Jacobs, 117 F.3d 82, 87 (2d Cir. 1997) [abrogated on other grounds by,
Loughrin v. U.S., 573 U.S. 351, 134 S. Ct. 2384, 189 L. Ed. 2d 411 (2014)](“A party wishing
to invoke the crime—fraud exception must demonstrate that there is a factual basis for a
showing of probable cause to believe that a fraud or crime has been committed and that the
communications in question were in furtherance of the fraud or crime.”); Renner v, Chase
Manhattan Bank, 2001 WL 388044, *1 (S.D. N.Y. 2001), subsequent determination, 2001 WL
1356227 (S.D. N.Y. 2001)(“The burden shifts to the party seeking disclosure when that party
contends that communications to which the attorney—client privilege would otherwise attach
fall within the crime—fraud exception, which ‘removes the privilege from those attorney—client
communications - in furtherance of contemplated or ongoing criminal or fraudulent
conduct.”).

306) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:12.

307) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:6.

308) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:17.

309) W. R. Grace & Co. v. P, Ballantine & Sons, 175 U.S.P.Q. 464, 1970 WL 10128 (D.N.J. 1970)
(the communications must be made “in pursuit of a criminal or fraudulent act yet to be
performed.”); Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:14.
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310) XCorp v. Doe, 816 F. Supp. 1086, 1091 (E.D. Va, 1993); “o] 7|&& HMIA-2&|Ql IHA9] F+2A
< FA8loF sk B4l ERAT RBA-=)] AT FEE= B2 Aol Sslor & HeAdS
ko] wiZol ol& NSt A} Sk HIAA HAsHA AR FuS R, qher 7|se] 9
AAsHd H3A-Z ] BATE 442 AGUTE Q12 Ap)oll tigt 2 7k =l 7] 281 7]
o] 37 AL FeIste] AHAlY HBAlelA &4As] dojerlE AY AYYT”

311) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:4.

312) ojzole] WAl WHBAUS A Wl 49E Fok4 ¢] welrh Nelson v. National
Republic Bank of Chicago, Fed, Sec. L. Rep. (CCH) 91448, 1984 WL 2417 (N.D, 111, 1984) &2
Z2Z(“Intent in this context can be inferred just as it is in any other context. It is unlikely that
a client would openly admit to a lawyer that he was retaining the lawyer with the intention
of committing a fraudulent act. In the circumstances presented, it is reasonable to infer that
Mayfield sought the help of underwriter's counsel in order to accomplish the McCormick A bond
issue, which was a fraudulent scheme,”),

313) Clark v. U.S., 289 U.S. 1, 15, 53 S. Ct. 465, 77 L. Ed. 993 (1933)("#Al= k= 9] ¢l 7Higt A&

ol WA/ a2} HEHHE 4L QlEshe F77F Eald 4 912 Aolehe TRl Aol oj
Aole] WEE SRy HA3 AHAA EALY AXE asfok EJE}. ).
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case)& | 9lolH oA=ele] W, A B vlet pEBAS] AR EAE UFY
ARk Grk ol ML Bolg o2 Yok F YAl N EAS F43
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314) Clark v, U.S., 289 U.S. 1, 18, S. Ct. 465, 77 L. Ed. 993 (1933)(“To drive the privilege away,
there must be 'something to give colour to the charge'; there must be prima facie evidence that
it has some foundation in fact.”).

315) Parkway Gallery Furniture, Inc. v. Kittinger/Pennsylvania House Group, Inc., 116 F.R.D. 46,
53 (M.D. N.C. 1987)(“[A] party need not prove the actual existence of crime, fraud, or other
misconduct” for the crime/fraud exception to apply.); In re Berkley and Co., Inc., 629 F.2d
548, 553, 6 Fed. R. Evid, Serv, 1165 (8th Cir, 1980)(“The government is not required to prove
the existence of a crime or fraud in order to overcome the privilege.”); In re Grand Jury
Proceedings, 87 F.3d 377, 381, 35 Fed. R. Serv. 3d 515 (9th Cir. 1996)(“The government is not
obliged to come forward with proof sufficient to establish the essential elements of a crime or
fraud beyond a reasonable doubt -+ since the crime—fraud exception does not require a com—
pleted crime or fraud but only that the client have consulted the attorney in an effort to com—
plete one.”); U.S. v. Friedman, 445 F.2d 1076, 1086 (9th Cir, 1971),

316) U.S. v. Cleveland, 1997 WL 232538 (E.D. La. 1997); In re Grand Jury Proceedings in Matter
of Fine, 641 F.2d 199, 203, 8 Fed. R. Evid. Serv. 137 (5th Cir. 1981)(A prima facie case is
one that “has proceeded upon sufficient proof to that stage where it will support finding if evi—
dence to contrary is disregarded.”).

317) In re Celexa and Lexapro Marketing and Sales Practices Litigation, 293 F. Supp. 3d 247,
250—51 (D. Mass. 2018); Detection Systems, Inc. v. Pittway Corp., 96 F.R.D. 152, 157 (W.D.
N.Y. 1982); Parkway Gallery Furniture, Inc. v. Kittinger/Pennsylvania House Group, Inc., 116
F.R.D. 46, 53 (M.D. N.C. 1987)(“In order to establish a prima facie basis, a party must provide
more than mere allegations.”); Burlington Industries v. Exxon Corp., 65 F.R.D. 26, 40, 19 Fed.
R. Serv. 2d 533 (D. Md. 1974)(“The mere allegation of fraud - is not sufficient to terminate
the attorney—client privilege.”); Rohm and Haas Co. v. Dawson Chemical Co., Inc., 33 Fed. R.
Serv. 2d 411 (S.D. Tex. 1981)(“Defendants’ unsupported assertions that plaintiff and its agents
engaged in fraudulent or inequitable conduct - is simply insufficient to establish entitlement
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to the documents through the fraud exception.”); Durand v. Hanover Insurance Group, Inc.,
294 F. Supp. 3d 659, 691, 2018 Employee Benefits Cas. (BNA) 53520, 99 Fed. R, Serv. 3d 1515
(W.D. Ky. 2018)(“A mere accusation of wrongdoing, without more, is not sufficient.”); Waters
v. AIG Claims, Inc., 338 F.R.D, 156, 162—-63 (M.D. Ala, 2020).

318) olof izl AWdiHYe] oY FAE BEoFe Holgks H7He A|7|Eth Timothy P. Glynn,
“FEDERALIZING PRIVILEGE”, 52 Am, U, L, Rev 59, 2002, 113 #=,

319) U.S. v. Jacobs, 117 F.3d 82 (2d Cir. 1997)[abrogated on other grounds by, Loughrin v. U.S.,
573 U.S. 351, 134 S. Ct. 2384, 189 L. Ed. 2d 411 (2014)]; In re Richard Roe, Inc., 68 F.3d
38, 40, 43 Fed. R. Evid. Serv. 175 (2d Cir. 1995); In re John Doe, Inc., 13 F.3d 633, 637, 38
Fed. R. Evid. Serv. 1010 (2d Cir. 1994); In re Grand Jury Subpoena Duces Tecum Dated Sept.
15, 1983, 731 F.2d 1032, 1039, 15 Fed. R. Evid, Serv, 327, 38 Fed. R. Serv. 2d 1351 (2d Cir,
1984); In re John Doe Corp., 675 F.2d 482, 491-92, 10 Fed, R. Evid, Serv. 1390 (2d Cir, 1982).

320) In re Antitrust Grand Jury, 805 F.2d 155, 166, 21 Fed. R. Evid, Serv, 1341 (6th Cir. 1986)(“We
are persuaded by the Second Circuit's enunciation and adopt it as our evidentiary standard of
a prima facie showing. It is the most objective definition of what we believe the Supreme Court
meant when it stated that the government must present evidence to give ‘colour to the
charge”.); In re Sealed Case, 754 F.2d 395, 399 n.3, 17 Fed. R. Evid. Serv. 600 (D.C. Cir,
1985).

321) U.S. v. Collis, 128 F.3d 313, 321, 1997 FED App. 0275P (6th Cir, 1997); In re Antitrust Grand
Jury, 805 F.2d 155, 164, 21 Fed, R. Evid. Serv. 1341 (6th Cir, 1986); Glidden Co. v,
Jandernoa, 173 F.R.D. 459, 481 (W.D. Mich. 1997); Royal Surplus Lines Ins. Co. v. Sofamor
Danek Group, Inc., 190 F.R.D. 505, 517 (W.D. Tenn. 1999); In re Miller, 247 B.R. 704, 711
(Bankr. N.D. Ohio 2000); U.S. S.E.C. v. Sierra Brokerage Services, Inc., 2005 WL 6569571
(S.D. Ohio 2005).

322) In re Grand Jury (G.J. No. 87—-03—A), 845 F.2d 896, 898, 25 Fed. R. Evid. Serv. 738 (11th
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Cir, 1988).

323) Duplan Corp. v, Deering Milliken, Inc., 540 F.2d 1215, 1220 (4th Cir, 1976).

324) In re Grand Jury Proceedings in Matter of Fine, 641 F.2d 199, 203, 8 Fed. R. Evid. Serv, 137
(5th Cir, 1981).

325) In re Sealed Case, 676 F.2d 793, 10 Fed. R. Evid. Serv. 490, 33 Fed. R. Serv. 2d 1778 (D.C.
Cir, 1982),

326) In re Sealed Case, 676 F.2d at 815; In re Grand Jury Investigation, 842 F.2d 1223, 1226, 24
Fed. R. Evid. Serv. 1067, 10 Fed. R. Serv. 3d 409 (11th Cir. 1987)(“evidence that if believed
by the trier of fact would establish the elements of some violation that was ongoing or about
to be committed”); Confidential Informant 59—05071 v, United States, 121 Fed, Cl. 36, 47
(2015)(“[T]o pierce the privilege, the very act of making the privileged communication must
constitute an element of the misconduct alleged; it is not enough that it is relevant to showing
the misconduct,”).

327) In re Grand Jury Subpoena of Connelly, 28 F.3d 106 (9th Cir. 1994) (unpublished); U.S. v.
Edison, 2008 WL 170660, *3 (N.D. Cal. 2008).
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328) In re Grand Jury Proceedings, 417 F.3d 18, 22—-23 (1st Cir. 2005),

329) Laser Industries, Ltd. v. Reliant Technologies, Inc., 167 F.R.D. 417, 45 Fed. R. Evid. Serv.
71 (N.D, Cal, 1996), dismissed, 232 F.3d 910 (Fed. Cir. 2000); Brazil ®Al] #Hsf, “U= A
271512 104()0] “YR7} “FA9] S9'7 sHEolop Gk ey

330) Laser Industries, Ltd. v. Reliant Technologies, Inc., 167 F.R.D. 417, 45 Fed. R. Evid. Serv,
71 (N.D. Cal. 1996), dismissed, 232 F.3d 910 (Fed. Cir. 2000)°ll4] Brazil A} Asl &=; “AA,
Y7k AR AL DAkidolt ARHhE He Axsls Ao| Fasic). B Aol oAl ZAjel
TrRIGlOIA L TF2 A2} 9 T2 7]Zo0] MAet 4 olrk 4] ZAle} Tiste] tiopetar o Fagk o]l
o] Yu= Edel g3 Bod g tigt IUiE XA sk A9t ik
=AY, Y7h gt 7152 4 A9 1 R Ak <l el AR FA] ofFofl gt stto] ofy
2t S A4 offof High ‘25AQ1 A olnt F8-Hok= S Walslor gty ¢l ek AalolA] EAE
AAE AL & S A9 ofi TS Qg <l hlEl dal A RS AT 7SS T S5t
71 wizell, - o] AARE ALE st e ISR A Qo] AETE ¥ =2 78S
AHeigto sz HoAle] o) HAstA F-8d AR7F 2 1Fe] WHE 4= ch

331) United States v, Zolin, 491 U.S. 554, 572.

128



AN 0j=9 BSAR-Q2Ql 3

=

S, ol At AR Al Bag Ul J1ET M5

o
=
Fo] 718 sk WS Astn o,

A EHY o9 1A 7FeAd= FHAIZ]AL Q1 7Hlek(in camera) A12] 7HA]
& g oAM= o9l FEA7E At o]f-(probable cause) 710 olsfe,
aear 2F o dAoA HE/ A o9 21 oFRE ARl o= FA 9
(preponderance of the evidence)9] 7]=e] &Jste] 5E AL a+st= S F
Sl wE3s2)0] 1 ofolnt, E3 2 whek dAloA U P (prima facie) Y59
715S “FA 9 (preponderance of the evidence)”®rt} t] W& Arg &Aslsl=
o] v A FaAe] dol7] wizel, ol Far oA olet A W

= Z5olli= ¢ 7Hl2Hin camera) A2]2] 7HA o] @7 E = 459 Hes 1
Ho} B 2 "o

In re Grand Jury Investigation AFA333)o A A A9 SFAHYAL <l 7}d|2}
(in camera) A2 AN Bt 43 o] B 9] o] HFA AR a7
= o7 W9 (prima facie) Y29 7|23 o8 TIE/E M5t AARs B

= dof Aol (a7he]) wed ZRase Friste] WuAo](eQlemEF)ol AF]
2 A5 S8t Haus st Ha doof Histe] i AR A A3
o}t & Al weE Z2a3e AZel] Ao WaAtelA] RS Eka IREE %
A& Wk, Arks 58S 8L, ofof s AP de: s kel weE

332) Gutter v. E.I. Dupont De Nemours, 124 F, Supp. 2d 1291, 1307 (S.D. Fla, 2000) &z (AA|=Z,
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333) In re Grand Jury Investigation, 974 F.2d 1068, 36 Fed. R. Evid. Serv. 860 (9th Cir. 1992).
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334) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:6.

335) Ohio—Sealy Mattress Mfg. Co. v. Kaplan, 90 F.R.D. 21, 30, 8 Fed. R. Evid. Serv. 1449, 32 Fed.
R. Serv. 2d 218 (N.D, 1l 1980)(AI2FAld AgtHHY HHE 3 (“get around”) T 4= s =it
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336) In re Grand Jury Investigation, 445 F.3d 266, 279 (3d Cir. 2006)(“Certainly, the temporal
proximity of the ongoing deletion of emails after January 20 could be viewed as an additional
indication that Jane Doe intended to use the information she gathered from the January 20
communication to further the scheme:--.”).

337) In re Grand Jury Subpoenas Duces Tecum, 798 F.2d 32, 34, 21 Fed. R. Evid. Serv. 616 (2d
Cir. 1986): Duttle v. Bandler &Kass, 127 F.R.D. 46, 56 (S.D. N.Y. 1989)(“It is not enough that
there was merely a temporal coincidence between the fraudulent or criminal activity and the
client's consultation with counsel.”); In re Grand Jury Proceedings in Matter of Fine, 641 F.2d
199, 204, 8 Fed. R. Evid. Serv, 137 (5th Cir. 1981)(“These [coincidental] facts may support a
strong suspicion, which is often enough for police and prosecutors, but it is not enough for
court,”).

338) In re Grand Jury Subpoenas Duces Tecum, 798 F.2d 32, 34, 21 Fed. R. Evid. Serv. 616 (2d
Cir, 1986); Duttle v, Bandler &Kass, 127 F.R.D. 46, 56 (S.D. N.Y. 1989) %

339) United States v. Skeddle, 989 F. Supp. 890 (ND Ohio 1997), 902,
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340) In re Sulfuric Acid Antitrust Litigation, 235 F.R.D. 407, 422 (N.D. I1I. 2006), supplemented,
432 F. Supp. 2d 794 (N.D. Ill. 20086).

341) In re Andrews, 186 B.R. 219, 223 (Bankr. E.D. Va. 1995).

342) Warner—Jenkinson Co. v. Allied Chemical Corp., 477 F. Supp. 371 (S.D. N.Y. 1979), aff'd, 633
F.2d 208 (2d Cir. 1980); Parker v. Motorola, Inc., 524 F.2d 518 (5th Cir. 1975); Aktiebolag
v. Waukesha Cutting Tools, Inc,, 640 F. Supp. 1139 (E.D. Wis, 1986); Carella v, Starlight
Archery and Pro Line Co., 804 F.2d 135 (Fed. Cir. 1986).

343) Milroy v. Hanson, 902 F. Supp. 1029, 1033 (D. Neb, 1995).

344) Laser Industries, Ltd., v. Reliant Technologies, Inc., 167 F.R.D. 417, 420, 45 Fed. R. Evid,
Serv. 71 (N.D. Cal. 1996), dismissed, 232 F.3d 910 (Fed. Cir. 2000) &%,
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477} QIeFe AZo] gk, o] 2 ARH EUFFAL NUFPAL RS Au
of eial & o 57} glr) Rl S FAHe o] 27 WM (prima facie) A
Yol MBI M) FE SHe Alo] AMIAL EASH Elof R/l MEhe &
£, W ASE A5 AE FAstel WH/AIBAL wsloh st 4ol H 5

N

345) In re Special September 1978 Grand Jury (II), 640 F.2d 49, 5758, 6 Fed. R. Evid. Serv. 616
(7th Cir. 1980); In re Vargas, 723 F.2d 1461, 1467 (10th Cir. 1983)(“[Tlhe determination of
whether the government shows a prima facie foundation -~ can be made ex—parte and a
‘preliminary minitrial’ is not necessary.”); In re September 1975 Grand Jury Term, 532 F.2d
734, 737 (10th Cir, 1976)(“We find no authority which holds that such determination must be
made in an adversary hearing---, The contest of a subpoena may not be converted into a pre—
liminary trial.”).

346) oA U.S. v. Boender, 649 F.3d 650, 658—59 (7th Cir. 2011),

347) In re Special September 1978 Grand Jury (II), 640 F.2d 49, 54, 6 Fed. R. Evid. Serv. 616 (7th
Cir. 1980).

348) In re John Doe, Inc., 13 F.3d 633, 38 Fed. R. Evid. Serv. 1010 (2d Cir. 1994)(government sub—
mitted an ex parte sealed affidavit of an FBI agent); In re Grand Jury (G.J. No. 87—03—A),
845 F.2d 896, 898, 25 Fed, R, Evid, Serv, 738 (11th Cir, 1988); In re Vargas, 723 F.2d 1461,
1467 (10th Cir. 1983)(“[T]he prima facie foundation may be made by documentary evidence or
good faith statements by the prosecutor as to testimony already received by the grand jury.”);
In re Sealed Case, 754 F.2d 395, 398, 17 Fed. R. Evid. Serv. 600 (D.C. Cir. 1985).

349) In re Grand Jury (G.J. No. 87—03—A), 845 F.2d 896, 898, 25 Fed. R. Evid. Serv. 738 (11th
Cir, 1988): In re Grand Jury Investigation, 842 F.2d 1223, 1226, 24 Fed. R. Evid. Serv. 1067,
10 Fed. R. Serv. 3d 409 (11th Cir. 1987)(“[A] prima facie showing can be established by a good
faith statement by the prosecutor as to what evidence is before the grand jury.”).

350) International Tel, &Tel. Corp. v. United Tel. Co. of Florida, 60 F.R.D. 177, 182, 19 Fed. R.
Serv, 2d 1140 (M.D. Fla. 1973)(“[Tlhe Court's determination is based upon a consideration of
the exhibits attached to the motion and responsive memoranda, the interrogatories and depo—
sitions as they have been referred to the Court by the parties in their briefs, the allegations
of the pleadings and the undisputed facts, whenever they might be found.”).

351) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:9.
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o]t Aol A HW2 MYUES HYo] Aol A&t M /A SA
< 18 Fart 9lew ¢l 7hiekin amera) 12]3l U(ex parte) 42| Hxol|A]
ol T UF E HMAE LT 5 Advkal AE UE ol EEFEAe 19

Az =AoIu AAAR] TA AlEg B8l Aol shatsh= A2 ARk 4
FA7EE & 7182k §les ofnlght,
[FAraE oA 288A s olaidAle WA
olafj AL}t TR R thE) 7P T3 A il AL
e 71%‘:2-: %Xlo AL BEAAS AT AR AR o]eo] Qltk= Aol df
a4l o] Aol A E AP Bl A, Ad 9 RFY] AA 5 F2 F

Q8 AL8)H ofol5e [disEe] wixl A lolx] ZHs olsfuAe} ulwl HX) gkt

[

©

-

o

©

rIr <t

o

h O@
Ny

=

352) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:7.

353) U.S. v. Weed, 99 F. Supp. 3d 201, 206 (D. Mass. 2015)(“[T]he government may proffer ex parte
the evidence on which it relies to establish the applicability of the crime—fraud exception, and
‘the court may weigh that evidence, gauge its adequacy, and rule on the claim without afford—
ing the putative privilege—holder a right to see the evidence proffered or an opportunity to re—
but it.””); In re Grand Jury Proceedings (Gregory P. Violette), 183 F.3d 71, 79, 52 Fed. R. Evid.
Serv. 456 (1st Cir. 1999): In re John Doe, Inc., 13 F.3d 633, 38 Fed. R. Evid. Serv. 1010 (2d
Cir, 1994); Natural-Immunogenics Corp. v. Ferrell, 766 Fed. Appx. 435, 437—38 (9th Cir.
2019)(“[Olur precedent does not require an ex parte hearing, and in fact gives district courts
discretion in how they evaluate claims of attorney—client privilege -, Under that same prece—
dent, the district court had adequate support for its conclusion that the relevant communica—
tions between the attorneys and clients were subject to the crime—fraud exception.”); In re
Vargas, 723 F.2d 1461, 1467 (10th Cir, 1983)(determination of the applicability of the
crime/fraud exception “can be made ex—parte and a ‘preliminary minitrial’ is not necessary.”).

354) Laser Industries, Ltd., v. Reliant Technologies, Inc., 167 F.R.D. 417, 420, 45 Fed. R. Evid,
Serv, 71 (N.D, Cal, 1996), dismissed, 232 F.3d 910 (Fed. Cir. 2000).
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355) Haines v. Liggett Group Inc., 975 F.2d 81, 36 Fed. R. Evid. Serv. 782 (3d Cir. 1992), as
amended, (Sept. 17, 1992).

356) In re Omnicom Group, Inc. Securities Litigation, 2007 WL 2376170, *10 (S.D. N.Y. 2007)
(“There should be no dispute that, at least in a civil case, the party opposing a crime/fraud
motion is permitted to proffer evidence to be considered in weighing the strength of the mo—
vant's initial showing.”); In re General Motors Corp., 153 F.3d 714, 716 (8th Cir. 1998)(“This
being a civil case, the district court may not, however, compel production without permitting
the party asserting the privilege, to present evidence and argument.”); In re Napster, Inc.
Copyright Litigation, 479 F.3d 1078, 1091, 72 Fed. R. Evid. Serv. 826 (9th Cir. 2007); In re
M &L Business Mach, Co., Inc., 167 B.R. 937, 942—943 (D. Colo. 1994)(“[i]f the party attacking
the privilege has made out its prima facie case for application of the exception, then the party
asserting the privilege must thereafter be provided the opportunity to rebut such evidence--,
[Wlhere a fact finder undertakes to weigh evidence in a proceeding seeking an exception to the
privilege, the party invoking the privilege has the absolute right to be heard by testimony and
argument.”); In re Sealed Case, 754 F.2d 395, 399—402, 17 Fed. R. Evid. Serv. 600 (D.C. Cir.
1985).

357) Laser Industries, Ltd. v. Reliant Technologies, Inc, AFAolA] Brazil $AH= Uo7} RlAlaEolA &
Ao e E Tl 9lo] 71&A ] FEQl AFAA, S AMHAEY Ao TRE EAE FUHE AFst
Aok ERE o] 5 &AL AlEdt SAL S LSRR @5l Aol APHRY HEE SFA
24 ZARN7E EshAl gtk Aitel o sk, o Aol o 7itkgA #skE Aoleks AW dF
AR EAEEE AR Y8l FANE 78S AU W Aed =8-S AlEsHE AS AR gk
o|AL 1A E|ojof Shi= v R | uigtARl Aute|n|, o]oJA)7] FHo] Fi&E AXE AR 47t st
AIE 2R Ao}, of7|A AHE FT HAY Aie o Rl AR E 7ol =AINE AR
T Hoh Ak, geba] ApgRRdel] gk et S5k Aojeta AR A T Add o gk, e 92
oflA] Fo] ozt Frete ke, 2= 3R tE 29 dilel| wet o] FEsto{of & Ao|t}”
Laser Industries, Ltd, 167 F.R.D at 422,
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358) In re Feldberg, 862 F.2d 622, 626, 27 Fed. R. Evid. Serv. 178 (7th Cir. 1988); In re Grand
Jury Subpoenas, 144 F.3d 653 (10th Cir. 1998).

359) Johnson v. Couturier, 2009 WL 649791, *2 (E.D. Cal. 2009).

360) In re Impounded, 241 F.3d 308 (3d Cir. 2001); Second Circuit. Doe v. U.S., 82 Fed. Appx. 250,
252 (2d Cir. 2003).

361) In re Impounded, 241 F.3d 308, 317—18 (3d Cir. 2001). L&} o]o| thsjAl= A} Nygaard ol
9Jato] HBA-2=Q] EHUS Hslisly] ol thul4l &3 (subpoena)o] EE|alttil A2WE= H$-
B SANES FAIE 4= oks vt = A=A
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362) Zolin, 491 U.S. at 572, 109 S. Ct. at 2631,

363) In re Grand Jury 87—3 Subpoena Duces Tecum, 884 F.2d 772 (4th Cir. 1989), judgment rev'd
on other grounds, 498 U.S. 292, 111 S. Ct. 722, 112 L. Ed. 2d 795 (1991)(5=AF7|3ho] Yot A=
21); In re Grand Jury Proceedings—Gordon, 722 F.2d 303, 305, 14 Fed. R. Evid. Serv. 510 (6th
Cir, 1983); In re Vargas, 723 F.2d 1461, 1467 (10th Cir. 1983)(HAIZ} 35t thufjAl =9l QoFR%);
In re Grand Jury Investigation, 842 F.2d 1223, 1226, 24 Fed. R. Evid, Serv, 1067, 10 Fed. R.
Serv., 3d 409 (11th Cir. 1987)(HAFZ} 343t tjufjil = Qok%).

364) U.S. v. Schlegel, 313 F. Supp. 177, 180 (D. Neb. 1970)(“[I]t is preferable to require that the
conditions of the exception to the privilege be established by evidence other than the commu—
nications”); U.S. v. Shewfelt, 455 F.2d 836, 840 (9th Cir. 1972) [abrogated by, U.S. v. Zolin,
491 U.S. 554, 109 S, Ct, 2619, 105 L. Ed. 2d 469, 27 Fed. R. Evid. Serv. 833 (1989)](“[Blefore
the privileged status of [attorney—client] communications can be lifted, the government must
first establish a prima facie case of fraud independently of the said communications.”); In re
Grand Jury Proceedings, 867 F.2d 539, 541, 27 Fed. R. Evid. Serv. 705 (9th Cir. 1989)(“In this
Circuit, we require that the prima facie showing be made from evidence independent of the
communications between the client and the attorney.”); Kockums Industries Ltd. v. Salem
Equipment, Inc,, 561 F. Supp. 168, 171, 13 Fed. R, Evid, Serv, 526, 36 Fed., R, Serv, 2d 1053
(D. Or, 1983)(“In this Circuit, evidence of the fraud must be established independent of the
privileged communications themselves.”).

365) In re Blier Cedar Co., Inc., 10 B.R. 993, 9 Fed. R. Evid. Serv. 101 (Bankr. D. Me. 1981)
(“[E]stablishment of a prima facie case that the underlying transaction was fraudulent does
dissolve the privilege -+ even if the prima facie showing results from an in camera inspection
of subject documents.”); In re Grand Jury Subpoenas Duces Tecum, 798 F.2d 32, 34, 21 Fed.
R. Evid. Serv. 616 (2d Cir. 1986); In re Grand Jury Subpoena, 745 F.3d 681, 687 (3d Cir.
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2014), cert. denied, 135 S. Ct. 510, 190 L. Ed. 2d 361 (2014)(“Because it is often difficult or
impossible to prove that the exception applies without delving into the communications them—
selves, the Supreme Court has held that courts may use in camera review to establish the ap—
plicability of the exception.”); In re Grand Jury Proceedings, 604 F.2d 798, 803 n.6, 4 Fed.
R. Evid. Serv. 1330 (3d Cir. 1979); Union Camp Corp. v. Lewis, 385 F.2d 143, 144 (4th Cir.
1967); U.S. v. Aucoin, 964 F.2d 1492, 1498, 36 Fed. R. Evid. Serv. 142 (5th Cir. 1992)
(“Combining the contested conversations with intercepted conversations between Aucoin and
others, concerning what advice he had been given by his lawyer, it was certainly proper and
appropriate to apply the crime/fraud exceptions.”); In re Antitrust Grand Jury, 805 F.2d 155,
169, 21 Fed. R. Evid, Serv. 1341 (6th Cir. 1986)(“[W]e hold that the District Court erred in
not reviewing the documents -+ in order to determine whether they reflect communications ---
made in furtherance of a contemplated or ongoing Sherman Act violation,”).

366) U.S. v. Zolin, 491 U.S. 554, 109 S. Ct. 2619, 105 L. Ed. 2d 469, 27 Fed. R. Evid. Serv. 833
(1989).

367) United States v. Christensen, 828 F.3d 763, 799 (9th Cir. 2015), cert. denied, 137 S. Ct. 628,
196 L, Ed. 2d 517 (2017) and cert. denied, 137 S, Ct. 2109, 197 L. Ed. 2d 907 (2017)(“[1If the
government makes such a preliminary showing based on evidence other than the potentially
privileged materials themselves, the court may conduct an in camera review to determine
whether the materials are privileged and, if so, whether the crime—fraud exception applies.”);
Cunningham v, Connecticut Mut, Life Ins., 845 F. Supp. 1403, 1413 (S.D. Cal. 1994)(“The
court in its discretion may conduct an in camera review of privileged communications to re—
solve whether they fall within the crime—fraud exception. However, only nonprivileged relevant
evidence lawfully obtained is used to determine whether to conduct an in camera review.”).
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368) U.S. v. Zolin, 491 U.S. 554, 568.

369) U.S. v. de la Jara, 973 F.2d 746, 748—749, 36 Fed. R. Evid. Serv. 537 (9th Cir, 1992),

370) 12 o FAe| uE HrhHQ|e} WEste], In re Grand Jury Subpoena 92—1(SJ) AFAoAE AR
9 of|&] FAfof| Jstod 1989 2. 158 1990. 3. 28, 7|3t &<t A7]g=ro] ASE STt 1-9d] A4
T 5 A A £ o 2AE H PO% 1989. 2. 15¥ 1991, 7. 12(J=Rlell gt =M% A3y
o) 7HA] 2Hd E= 7l~L51 RE B4 AlEE Wolslth, 54 F8be ololl tigh #HaAldo] 71 Zb=lx} 3kt
shelch AR A9 A o] ﬂl*??ioﬂ EHOM X*‘:'ﬂ of| @& 8] 2 1990, 3. 28, o]F 7|7t
o gt AlEHo] ¢jHslttar s}t In re Grand Jury Subpoena 92—1(SJ), 31 F.3d 826, 40
Fed. R. Evid. Serv. 1456 (9th Cir. 1994).

371) Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146, 1195 (D.S.C. 1974)(“Where a prima
facie showing of fraud has been made from other documents, production will be ordered of
otherwise privileged attorney—client communications which tend to show the innocence, as well
as the guilt, of the parties charged with the fraud, With a prima facie showing of fraud staring
in its face from other documents, the court will not deny production of in camera documents
tending to show innocence because to do so will effectively constitute a prejudgment of the
case and cast a shadow upon the integrity of the court.”).
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372) Alexander v. U.S,, 138 U.S. 353, 357—60, 11 S. Ct. 350, 34 L. Ed. 954 (1891).

373) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:16.

374) In re Federal Grand Jury Proceedings, 89—10 (MIA), 938 F.2d 1578, 1582, 33 Fed. R. Evid.
Serv, 1524 (11th Cir. 1991).

375) In re Grand Jury Subpoena, 220 F.3d 406, 410, 54 Fed. R. Evid. Serv, 1496, 178 A.L.R. Fed.
6 (5th Cir, 2000).

376) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:1.
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377) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:1.

378) Timothy P. Glynn, “FEDERALIZING PRIVILEGE”, 52 Am. U. L. Rev 59, 2002, 120.

379) 26719 F(Alaska, Arkansas, Colorado, Georgia, Hawaii, lowa, Idaho, Indiana, Kansas,
Louisiana, Maine, Michigan, Minnesota, Mississippi, Nebraska, New Mexico, Nevada, North
Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Utah, Vermont, and
Washington) gollA] oF&] o] EAof tisliA 23 chA] ekokriar gt} Rice et al., Attorney—Client
Privilege: State Law, §§ 2:5, 2:6 8:1, available on Westlaw only, at database ID ACP—STATE,

380) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:1.

381) Timothy P. Glynn, “FEDERALIZING PRIVILEGE”, 52 Am. U. L. Rev 59, 2002, 120.

382) Arizona, Illinois, Kentucky, Maryland, Massachusetts, Montana, North Carolina, Ohio, Rhode
Island, Tennessee, Texas, Virginia, Wisconsin, West Virginia, and Wyoming.
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383) Rice et al., Attorney—Client Privilege: State Law, §§ 2:5, 8:1, available on Westlaw only, data—
base ID ACP—STATE,

384) Cohen v. Jenkintown Cab Co., 238 Pa. Super. 456, 357 A.2d 689, 692 (1976).

385) Hamilton v. Neel, 7 Watts 517, 1838 WL 3311 (Pa. 1838).

386) Okum v, Com., Unemployment Compensation Bd. of Review, 77 Pa, Commw, 386, 465 A, 2d
1324, 1325 (1983)(“[T]he privilege is not applied where disclosure of the evidence would not be
inimical to the interest of the client,”).

387) Com, v. Scott, 503 Pa, 624, 470 A.2d 91, 94 (1983)(“Only in the limited situation when the
client's rights or interest cannot be possibly affected adversely, can his attorney waive it.”);
In Re County Investigating Grand Jury, 3 Phila., Co. Rptr. 613, 1980 WL 194171 (Pa. C.P.
1980).
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388) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:1; § 10:7.
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20] ASE oo hrhar TAIGH} It 391 3HH o] 7|&, & TSl thE Qe
ZAL AA Qe A7}t obd(not on the outcome of the entire trial) &4 &<l

(relating to the reliability of the witness)o|gal 3tc} 392)

E3H A9 A7 FAHYUL United States ex rel, Blackwell v, Franzen %
A393)0) A, MY A4l ko] ]a1lo] thHA FAIE ATl slolx FA9 E
AT 5 39 FaAolte 7 80l st T o] aFr= A2
AlekeltE, & wiflo]l AR o dFRE AshA ol ),

“ZF ARoA EAlE A= 1arkle] &5 & S0l A Wil & 4 gl
o] Se] A gt H5 71315 HiEste] A3 &89 flde 2HA=TT AR
ojt}, 1 Aol et Heo] 7|5 Y FHA A F<lo) HAFTA e flsl ¢
ARIofIA B Sl= tHeHA e A Hotof Bl - WS S| ot HEvF
= oafugto] thsll ASE= L 7EXI7F A7IeE At oba] mjarQle] awpAlQl vithAl
ol izt He7F AdA o2 HAAEUeT) RS =202 AAsfjof 3"

390) U.S. v. Rainone, 32 F.3d 1203, 1206 (7th Cir. 1994); U. S. ex rel. Blackwell v. Franzen, 688
F.2d 496, 501, 11 Fed. R. Evid. Serv. 771 (7th Cir. 1982); Murdoch v. Castro, 489 F.3d 1063,
1066 (9th Cir. 2007), on reh's en banc, 609 F.3d 983 (9th Cir. 2010), cert. denied, 131 S. Ct.
2442, 179 L. Ed. 2d 1208 (2011); U.S. v. W.R. Grace, 439 F. Supp. 2d 1125, 1142 (D. Mont.
2006)(the “nature and content of the privileged evidence must be weighed against the purposes
served by the attorney—client privilege to determine whether any of the documents are of such
value as to require [the witness's] rights under the attorney—client privilege to yield to the in—
dividual Defendant's Sixth Amendment right to present evidence,”).

391) U.S. v. Fox, 396 F.3d 1018, 1023, 66 Fed, R. Evid, Serv. 396 (8th Cir, 2005); U.S, v. Morton,
412 F.3d 901 (8th Cir. 2005).

392) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:7.

393) U. S. ex rel. Blackwell v. Franzen, 688 F.2d 496, 11 Fed. R. Evid. Serv. 771 (7th Cir. 1982).
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2) T H=

oA, Sackman v, Liggett Group, Inc, #Z3970| = 78 1 3loj|A] ¥
SA-9J=]Rl SHo] FiAQl Aol ofdE Felskal, 35 B ETof QlojA A
g 33 o] Wiz S Roth Ame BiA IE Wolkslth o=
Leonen v, Johns—Manville #2390 A= A 2] 39 stol|A 549 oo 34
sh= AR, SHol 4 oatmste) ARARA WA a4 B oAtughs o
S ATt 2o, 293 SHe R BoEE ortaete] YES e aHES S
o] 83t = §leS Hofof Fhrial A5G, 399)

3FH Cloutier v. Liberty Mut. Ins. Co, 44000 |A=, HZ] weo) A o]e]

394) Com, v. Sims, 513 Pa, 366, 521 A.2d 391, 395 (1987).

395) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 10:7.

396) Timothy P. Glynn, “FEDERALIZING PRIVILEGE”, 52 Am. U. L. Rev 59, 2002, 121.

397) Sackman v, Liggett Group, Inc., 920 F. Supp. 357, 365 (E.D.N.Y. 1996).

398) Leonen v. Johns—Manville, 135 F.R.D. 94, 100 (D.N.J. 1990)(In re Kozlov, 398 A.2d 882,
887(NJ 1979) <18).

399) (In re Kozlov, 398 A.2d 882, 887(NJ 1979).

400) Cloutier v. Liberty Mut. Ins. Co., No. CV 900278184S, 1998 Conn. Super. LEXIS 593 at *5—6
(Conn. Super. Ct. Mar. 6, 1998).
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401) McGranahan v, Dahar, 408 A.2d 121, 125-39 (N.H, 1979)(% A1) ARIAE T2at el
27 glokar sH3iTh).

402) Henderson v. State, 962 SW2d 544, 555—57 (Tex. Crim. App. 1997).

403) Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970).

_|,
e

147



A3 HIA-2IZ[Ql 7F oAtmEto] H|UHFo| 25 HluH HE

Holdings, LLC v. Greenberg Traurig LLP A}F71404)0] QJt} o] A2 H S A-2]g]
ol Eqof gt AlolTAe] oele Belahi, ofo] 8] ‘Garner BIAES 1
Aejstat glct

NAMA Holdings AFAS H3E HEZARL AAL, AA} o)A} AQ] 7] IR WHS
Akl G 2 AALS] 32l NAMA Holdings(]3} ‘NAMA')S©o| Toj% oAz e
2 2ol ek Aol o ARt doA A9 7Y IEHBAF G= AAL
olAket gt ejapigto] MsAl-elzjel EFoR WBHL o] §2 NAMAZH 273
°f 3,000H0]%]of| 0|2+ A F/ME ARSI o]of tist] NAMAE= HEA-9]
2ol So] sk A1) elelel] uet § BAS B o5t odrkm Akt

oA 3,0008|0]7] o] HE BEAE

AlEst== 2

T FaHUE FaollA Garner Ao AAIRE /tl?l%]rﬁlﬂ Oﬂﬂg gkl
StHA], o] AFAA NAMAZF Garner 2o we} & o9& w2 Fdet olfol
W 7Ee S0 oo tigt 2 ofAatargdol| High FebaA E40] 2= Sl=
& olg®, 1 B4 Selo] U4 2HS Assln AAE Aol Bl

T 3 AL “Garner HAEE S| i3t 253 319 oA 1
AHE #E fADTE "L BABHEA, Garner TA 0] AXE “HFet AHH(good

F5 20 4T D500 “BE A auR o]
@ g gy 9 u}~ 2xﬁ A Aug AT 5

W, L el ohsde i 1%, © 7] i olelel 44 e o
BRI} SR, @ oAbmEte] A% ARo] Wik £} AT AT R, ® 7

404) NAMA Holdings, LLC v. Greenberg Traurig LLP, 601054/08, 2015 N.Y. App. Div. LEXIS 7289
(N.Y. Sup. Oct. 8, 2015).
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405) Paul R. Rice, Attorney—Client Privilege in the United States(2020), § 8:27.
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407) United States v. Krasnov, 143 F.Supp. 184, 190-91 (E.D.Pa. 1956).
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408) Schwimmer v, United States, 232 F.2d 855, 863 (8th Cir.); Tasby v. United States, 504 F.2d
332, 336 (8th Cir. 1974).

409) Duplan Corp. v. Deering Milliken, Inc., 397 F.Supp. 1146, 1163 (D.S.C. 1974).

410) Steen v. First Natl Bank of Sarcoxie, 298 F. 36, 41 (8th Cir. 1924).

411) o3} Y82 A4, “HFA-2]F219] %ﬂ(Attorney Chent Privilege)& Hallgt 572 PraERt
Z71%59", AudE 1294, HA=AT(2015), 236

412) United States v. Jones, 696 F.2d 1069, 1072—73 (4th Cir. 1982).

413) In re Horowitz, 482 F.2d 72 (2d Cir.), cert. denied, 414 U.S. 867, 94 S.Ct. 64, 38 L.Ed.2d 86
(1973); Jonathan Corp. v. Prime Computer, Inc., 114 F.R.D. 693 (E.D.Va, 1987).
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414) In re von Bulow, 828 F.2d 94 (2d Cir. 1987).

415) United States v. Miller, 660 F.2d 563, 572 (5th Cir. 1981).

416) United States v. Martin, 773 F.2d 579, 583—84 (4th Cir. 1985); Diversified Industries, Inc. v.
Meredith, 572 F.2d 596, 608 (8th Cir. 1977).

417) Restatement § 79,

418) Uniform Rules of Evidence, Rule 510,

419) Mitchell v, Superior Court, 691 P.2d 642, 647—48 (Cal. 1984).

420) Weil v, Inv, Indicators Research & Management, Inc., 647 F.2d 18, 24 (9th Cir. 1981).

421) Transamerica Computer Co. v. International Business Mach. Corp., 573 F.2d 646, 652 (9th Cir.
1978).

422) State v. Schmidt, 474 So.2d 899, 902—03 (Fla.Dist.Ct.App. 1985).
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423) Weil v, Inv, Indicators Research & Management, Inc., 647 F.2d 18, 24 (9th Cir. 1981); In re
Grand—Jury Proceedings, 727 F.2d 1352, 1356 (4th Cir. 1984); State v. Vennard, 159 Conn.
385, 270 A.2d 837, 849 (1970).

424) AvF=AF2(Federal Rule of Evidence) A|502(b).

425) Transamerica Computer Co. v. International Business Mach, Corp., 573 F.2d 646, 652 (9th Cir,
1978).

426) SEC v, Cassano, 189 F.R.D. 83 (S.D.N.Y. 1999).

427) Permian Corp. v. United States, 665 F.2d 1214, 1219-20 & n.11 (D.C. Cir. 1981).

428) Evans v. Raines, 800 F.2d 884 (9th Cir. 1986), United States v. Butler,167 F.Supp. 102
(E.D.Va, 1957); Tasby v. United States, 504 F.2d 332, 336 (8th Cir. 1974).
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429) Pruitt v, Peyton, 243 F.Supp. 907 (E.D.Va, 1965).

430) x4, “WzAl-2J=Qle] EH(Attorney—Client Privilege)e Hallgh S 2 FAtasHA
AFAR 1297, HY=ATH(2015), 238.

431) Restatement § 79; X}PAA, “HFA—2]|¢le] EH(Attorney—Client Privilege)S aligt 7 <] A}
25048 SAS5Y, AR 1297, HYUEATH2015), 238—-239.

432) In re Sealed Case, 877 F.2d 976 (D.C. Cir. 1989); In Re Sealed Case, 676 F.2d 793, 809 (D.C.

Cir. 1982).
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434) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 6—7.
435) Richard S. Pike, “The English Law of Legal Professional Privilege: A Guide for American
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436) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 3.
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437) Richard S. Pike, THE ENGLISH LAW OF LEGAL PROFESSIONAL PRIVILEGE: A GUIDE FOR
AMERICAN ATTORNEYS, 4 LYUCHIILR 51, 89,

438) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 7.

439) A= U U= HTAL G5 0] TsIchal gk, Richard Stone, Veronica Lynn, “Confidentiality
of Correspondence with Counsel as a Requirement of a Fair Trial in the United Kingdom”, in:
The right to counsel and the protection of attorney—client privilege in criminal proceedings, 364.

440) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd

edition), Oxford University Press(2018), 7.
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441) Three Rivers District Council and Others v Governor and Company of the Bank of England,
[2003] QB 1556(CA); Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW
OF PRIVILEGE(3rd edition), Oxford University Press(2018), 42.

442) Richard S, Pike, “The English Law of Legal Professional Privilege: A Guide for American
Attorneys”, 4 LYUCHIILR 51, 68,

443) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 40,
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444) Three Rivers District Council v Governor and Company of the Bank of England [2004] QB 916
(CA); Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF
PRIVILEGE(3rd edition), Oxford University Press(2018), 78.

445) Three Rivers District Council and Others v Governor and Company of the Bank of England (No
6), Court of Appeal, reversed on appeal, is reported at [2004] QB 916.

446) Richard S. Pike, “The English Law of Legal Professional Privilege: A Guide for American
Attorneys”, 4 LYUCHIILR 51, 89,

447) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 140,

448) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 147.
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449) R v. Derby Magistrates' Court, ex parte B, [1996] A.C. 487.

450) ‘oltk JubA el Fxlo] T3t o7} sl 8EH o] olo] Ay} WAMom AAEyeln A E T

451) Richard S, Pike, “The English Law of Legal Professional Privilege: A Guide for American
Attorneys”, 4 LYUCHIILR 51, 56,

452) ECHR, Foxley v. United Kingdom, 33274/96, 20 Jun 2000,

453) Richard S. Pike, “The English Law of Legal Professional Privilege: A Guide for American
Attorneys”, 4 LYUCHIILR 51, 56.
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454) Richard S. Pike, “The English Law of Legal Professional Privilege: A Guide for American
Attorneys”, 4 LYUCHIILR 51, 81,

455) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 18—19,

456) oA J54 Ee Eolo)dt 4ol Wit =o= A& A3 A1d V. ok Fx,

457) In Re Briamore Manufacturing Ltd (in liquidation).
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458) R v Cox and Railton (1884) 14QBD 153, 176 (per Stephen J); Chloe Carpenter, James Cutres,
Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd edition), Oxford University
Press(2018), 187,

459) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 187,

460) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 189.

461) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 190.

462) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 190,

463) Kekewich J in Williams v Quebrada Railway, Land and Copper Company.

464) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 187.

162



, Aol o] of9l7k
Hgac) 150
3. 33t Tl Y= FYAIKE 2| oilel
of A nmA WM BEEE efelolet, ol E4at A = B 7
APHE ABNE A AE L AR & R SUE ST S gl
SHe Zloltt, 43 BACIA 71 FE RS FF olole 2 gl WARA, Al

A} 4EFA} *POLW) SIALQ} o] A} 468) HLB|ALRL YEHR}BAL 469) AL} F23E4T0) ALo]
oA EHO deo7 AHHLE UM B u|FoME FARSE @EhoA AlRITHA
(fiduciary duty)®] of|¢]7} A== A3} vlaec},

AgRio] 5ol dlelE dAshe d-¢ 1 AAol= ol jirh Ty %ﬂgl
ofof sh, 2o} Ul & dsl 21384 sidE
)

© Ao IA = Afolle 54 dl¥E dAshs Hloll AATH 3ol ek 4

20019 FAAFH 2 Z2HH(Criminal Justice and Police Act 2001) A|5022}¢
Hi 12 EEeE 1 Aol diste] dle] glo] F et ety ks A4
3t} 472) o]= 19849 1 HAREAH(PACE: Police and Criminal Evidence

Loy

oy,
ol

,n HU m

465) Kuwait Airways Corporation v Iragi Airways Company21, [2005] 1 WLR 2734 (CA).

466) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 190,

467) Talbot u Marshfield (1865) 2 Dr & Sm 549,

468) Sonic Tape pic’s Patent [1987] RPC 251, 2556,

469) Surface Technology pie v Young [2002] FSR 387,

470) Gourattd v The Edison Gower Bell Telephone Company of Europe Ltd (1888) 57 LJ Ch 498;
Harley Street Capital Ltdv Tchigirinsky [2005] EWHC 1897 (Ch), [2006] BCC 209.

471) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 209.

472) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 209.
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473) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 209.
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Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd edition), Oxford University
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475) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 219.
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edition), Oxford University Press(2018), 220.

477) = RS H(CPR) A181.19(5).

478) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 223,

479) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 223.

480) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 227.
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Henry King, THE LAW OF PRIVILEGE(3rd edition), Oxford University Press(2018), 227—228.

482) Chloe Carpenter, James Cutres, Patrick Goodall, Henry King, THE LAW OF PRIVILEGE(3rd
edition), Oxford University Press(2018), 228,
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ol 47t FW F9 WA B FEE F W GAY TASHOR o] 2
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518) LG Mannheim NZWiSt 2012, 424 2Fx.
519) BVerfG NZWiSt 2018,363; BVerfG NJW 2017, 2816 &%,
520) BeckOK StPO/Genter StPO § 160a Rn. 5.
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| ABAF AFRAlOIL FA ] g el
o7 Al T HBE WET BABS Belshe 5 2L Awst glo), Aol TR
7] ol ofu] Mol FREL A9/t Prt. WY FR olFL ) 1 Halrk wxa

1 2
1524 Wl i) AL Wa)H Eneie B8 olo], i) Friat /1EANN} ol

521) BeckOK StPO/Genter StPO § 160a Rn. 23.

522) 59 A4S H ABR(EFEH) O I-HH-2 Hd oaiAut 7hssh, ohit 715 83k -9l
Artel 1 AR A(FERAY Al152x)0] A 7hsalth, A9TR A5E A28 3t B, ET
AR 1A B A YollA s ol SaiA gt 7t
@ HYe] o] glo] oJd thiS et 52, U TAl GARE B ARl 18] 71Eo] FEAIRAL,
AR HAH S & o]olE A7|HAY Es FARTE §lo] AUl 715o] oloE A7IRE woll=s o &
3 ool o] 1 AHs|of gtk GARRE AAEA] HYQ] AHS AT = ik, Ho] Ak
Al162z0] whet ety FARRE o7t iRl A 9E ok AP YoE A4S A7 4= St SA
Al Al 1o d=lE aASfjof it

523) EUANA AT AR Eof| gt &&are] st &S S AR AALE, “FAREAtol|A &
5 B foxe] WA BE - EYPAaSHt] vlud A -7, =y #4349 A3$(2019),
1059 oJa},

524) BGHSt 28, 57, 58; 36, 30, 32; BVerfGE 49, 329 ff.

525) BGHSt 36, 30 32; 37, 79, 83.
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AlRE 2 1 ollelg FAHBRA WBAS HRu]Y 4 ZARA] YR T2 QY

Lt BAtASY Ai60ax

sh GAag A60ako] theh WEAE HIFE A4 w AT AT
e mEo] AR, A% ATE A2g ARIA el s At ult
A2 A160ak A4F ARl FROZ ol QIgsti Qo T AR B3 FUsH
o, olol met Al97E A2F ALY el B AR G Aol FASA
5o 2X7}h MsREs PROR o9lg gt vt

5. ZHEEN: dHY XFY HEES 73

0

5, =Y I A203% A Az “oJaf, Zat A}, =oAL, kAL 7]EF A B
o] A1def &3 AR, T & A2se] “Fele] A PoR AEsAHBerufspsychologen)”,
=
[e)

g
T A3z HEAL L HEAL F5RA, MBAL AR G 2AI) (Buchpriifer),
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AIFAL, M5 2] Ql(Steuerbevollmichtigten) = HSAF THA|, WAL T4, 37
AR A A AR DA B AR T 7]*& = 78Y. & T A4z BA
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7159 A, A E= AHEIY = NG AFAF AFY Bz HIAF L SARSE
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59 @9 20327 GALE A53%0] FAARU] 4T A, =
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Bo] Qe Fakasy A53Ee] FA @Y A20329 FAlel]E & F9(H
BAL, b Sl ulBARGe] ek AlRo] FAHck Ay

A} 5)e FAREH Al53
o] 7% Ful A|203= v

o] zzbgivka Awgict 520

1

B A203zel9 FHE AHHYH A
29| 9750 QYA o] uho] F1e) )
FAHE Y] HFEL AR I3to] )

i)
1ok
olr

%0
H

rE
ox

526) %% 44L& Fischer, StGB, 68. Aufl. (2021), § 203,
527) Fischer, StGB, 68. Aufl. (2021), § 203.

186



A3 SYOIM HSA] TiEt AD4 BIYol
VL. 37}

B ARl ARAL H]Y o] T Aebe TAFAL £ olet MER

A5 5 RENel WMEA 5 AR uAATRA] Bt ARy vun s Bt

A MER Fi 5] FRAAL o) DA fASI E3F GARhsHol
A5 A ARl ofEE ARAL NERE Fgo] ZelAR A dAlEe] gl

T B PArhgY A9TE A2l Hske] 2 W A160az7} vielE A
) PARaSHL 98] gaol] Hste] WAttt AAGALRE
e/ meeky 9ok chuk A160az7t Aok a AT glo] /)%
° u}; S5 o] Qi1 2o WA Taps PaALhsHIY Da) WEAle]

o4 sEle ARQl7l] Bole] 1 ojRE
7S

g 2 dE2A K
o] %‘i‘rﬂ% Azt 9 olE fd 44 A ALY e S4l Sl B HE

°
x
i
o
I
Y
N
ol

187



A3 HZA-2IZ[Ql 7k ofAtmEto] H|UH o

CIET myro WS Chet 22 H|Yo| B3

I A4
1. XA HIY: FEHA Y =2t

7t AEXA

1) o197 &

ZfoflA HME A=l 7F oAt eke] HH-E T ALA 1= A4
H]W(le secret professionnel de I'avocat)”?] gol 7|x5te] =2% ) o|zjgt 2
A o] ok A e e TR A - HETE A il gt 1971,
12, 317 A|7T1-1130% WE528),(o]8} ‘ZgA WHBART okl gt} 66537}
19979 44 79 WY A97-308&)°l ofste] NHHo =M wiedE HR4
(secret professionnel de l'avocat) 2359 UHlFA o A% o A dzje] =
W, Tof MR R AR BURAS 23 HE AASss NENY el Qg B
of oleiel AlAE Hska ek

=)

(=i}

(2) NEEH <t TAH F&

SRR JNEY Aol ofgh B LA wie- FAsHA = Ele=t), 7]1E
off ZAF ARLA Ti= A0 gt o= Sl glo] A PuUS B Sk PAkEH e
el Tlate] HTols 1 BEE oS Felehs AkaEH A HEC] TR
Alglof gk 2021, 12, 22 A} A|2021-1729%5 §E529) (o5} APHAIRR) A3x2E F
2, dHEle] 2022, 3. 1. FE A8 Fo|7|= jct 530 | 5A; vjde] e ¢zt

528) W =S “Loi n° 71-1130 du 31 décembre 1971 portant réforme de certaines professions ju—
diciaires et juridiquesLoi n” 71—1130 du 31 décembre 1971 portant réforme de certaines pro—
fessions judiciaires et juridiques” ©]t}.

529) Y Q5L “LOI n° 2021-1729 du 22 décembre 2021 pour la confiance dans l'institution judici—
aire”o|t},

530) £3] BH A56—-122] 7§H o] a3t} olof et A 22 https://www. legifrance. gouv. fr/codes
/id/LEGIARTIO00042779588/2020—12—27/°| A, 2022. 3. 1.5¥ A== /WA ZFE https://ww
w.legifrance. gouv.fr/codes/id/LEGIARTI000044568203/2022—03—01/°l14 Z} 1&g 4= 9Ith(2021.
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A MEALE B3 @A, 2T Al 2 WaAks @Al Ao ziy A5
ARl YRE 7] olelolA] vUR Shof YRmFL} WY HAH: Zolch
WS Mk miks AAek FAstek
WA 2% 5 ARA PolBe BT
oe SSidel yolie sk S o, 4+ JJel ef 2
Kol 71 HolstA BAEE FAaxels B
FA et @g FASHE TAHQ 2GS

L

(2) 3524 (lordre public)

A w2 of2fRt AHdEol tlste] T3 Ao R =ofEr, A4S
< ol MoAtet gt e o= oY B >
do] ‘B8 A A ('ordre public)ofl wet QI Fth= Zlojth, Zafofx] Hd=the] ¥
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2. 25, F ).

531) ol 2| ZaA YaAkASH A Tl A stdelYo] AETE AE Aol PAEQIch M. STEPHANE
MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE L’ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire
(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021. 5.), 61.

532) ZEA W 226-13%; =7F e Aol whet TefIl Abde] v ARE R A9 149 A
15,0002 2] "o Zﬂﬂ’ﬂ'.
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=t
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SAFE S %212l ‘Le Conseil National des Barreaux(CNB)'7} A3t A-2] 2007,
8. 11. Z2H] sl AHHE A=, A4 Reéglement Intérieur National
(o]a} RIN'o]2kaL gheh)’ A2, 125330k MS A} Ffohs 254 vl 32 A
ot gk = FAI7F 7] Ut

ct. 9 g

W 719

W Ao] gt AE ujum o] F9e ZRauy 4% 1947] Loz 7
ze) geit, 1 Aed o) BAe “Ms (Yol U] A8 (ibre défense)’ o]
wEow AR Aol TEE Folxjo] omdw— RS 1 1

(2) T71d B2 AN

o] Z2 ujF o= glste], 7] U(Cour de cassation) O|2|Qlo] tfsto] F=AL
T 2% 5 FAA ARl AlGE o]Fof 1 “4@‘}9} o]l ztof Y3t oJAta gt
o uef tiafj A= 1 Hoof vlwd A A Kol A vhHol|, FAFd A
ol ALE7] A T AR B glE GAE Xl~r ojatmgte] ol tfsf A
= F&5 B30 2379l HEE Hor|® it

HEA oA BAELE 254 vjdo] Aol maks WA A|66-5% A|13}9

533) RIN A|2.1%9] th2 HE Z=%; “le secret professionnel de I'avocat est d’ordre public. Il est gén—
éral, absolu et illimité dans le temps.”
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B2A, At o]&] oA AR} o Rl 7 At ke AR e] gt S
g718t710f o]2Fth ey sk 9|9 A At B oA ARttt 534)

i/\Pﬂ AlB6—5=22] o= AT HIY B3 7F MO B
A e¥al, HIA-2J= Q] 7+ oJabmeke] vl f-A]of s
ARHA A= Q7] wiZoll, L A oA RTT WEskA] o

< Wol Utk eyt HEAtelA B
H(droit de la défense)Q] sPU=E 7]55Fal T} 535 o]= HISALS] H]
O)=|RlS HTsof qhth= =291 ofto] 711k Zlo] of et AL} HH{-A]
£ Soto] QAtaEe AHE BEskal, H voprt AR ME S SRt Ae
2l

AUEE T3k Ao AgHc
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A
rlr
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fof

upba] Z15A4F HE(le secret professionnel)oleh= §-ol= A4 HU-{-2] 2]
Hafb= golet g, MsAlA QA== BiERAe] dejdat otde] HRE dE
Heh= AgE Qleh 536) ool s Holeks 7id-S obz] FA|FQl A Hxlol| AFE]
A kop FA|FQI AFe] Wizl I gl A AEYAE AT v Baido

=
A ALfshe 27 7lse F¥tke SHE

.

534) Cass. crim., 22 mars 2016, n° 15—83.205.

535) Emmanuel JEULAND, DROIT PROCESSUEL GENERAL(4e édition), LGDJ(2018), 352; Z|3A,
“rEgao] MEAL BlERA QR vuAR] 5 953, S| wAbHERS|(2021), 138,

536) Thierry REVET, DENTOLOGIE de la profession d’Avocat(2021 édition), LGDJ(2020), 133—134.
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ol W] 47| FHSIUs] Al Fstel, WEAL sk BES WS
o] BAHE APAIEY 11 9 ARIFO R FEakx, Fjol sl HRA uLo]
ot HEES ATksHs BAE Yol 59

MRS A2 e de) A7 AN

% 9IS grev, S QA M 1 AR vl
QIFRY AEE 9ldte] WA o] Faky B4 71 AR olels TPA, 50 1
A5k Hdo] Zh el o] WA Fash BRI gkt Teg o] Ao
Q) 1AL ofulshA grethal shejs) WY oA T dEolct 5

(1) 9uel By
sepol = MIAL-ofel 7k) v §47h WA Helw AAEA 9] of
wofl, FAA el A== ool Wagh Aow ofsject olof sto] ey
A A TPgel A sHlol AlZE QP BAA G4 A oY BEE 9

o ot

l>

537) 2010RE A FHESAA R EYE| o)A mekA e}
o FE Sl wat QUS| RE Moskyit,

538) Cons. const. 24 juill, 2015, n° 2015—-478 QPC, French Data Network (Assoc.) et autres.

539) Cass. crim., 22 mars 2016, n° 15—83.205; “Ne peut invoquer le secret professionnel un avocat
qui n'assure pas la défense de la personne placée sous surveillance, qui n'est ni mise en exam—
en ou témoin assisté, ni méme placée en garde vue dans la procédure en cours’.; M.
STEPHANE MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE L'ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire
(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021, 5.), 65,

540) Thierry REVET, DENTOLOGIE de la profession d’Avocat(2021 édition), LGDJ(2020), 155,

541) Thierry REVET, DENTOLOGIE de la profession d'Avocat(2021 édition), LGDJ(2020), 155.

542) 717 FARSH Agol shol AlEH WD R dgeze ETUDE DIMPACT(PROJET
DE LOI: Pour la confiance dans l'institution judiciaire) NOR: JUSX2107763L/Bleue—1, 13 avril
2021, 81("En l'état du droit positif, le secret professionnel n'est pas absolu.”).
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HOE 7h5e S0E Holuk,
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1. ZI2A HIZo| B o) W Ha|: FH L LS
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(1) oo A
S wjmgR|o)Re] FAls WEAfolrh, Bt AR E A juriste d'en
treprise)ol Al 5 o150 ol EAE, o5 mefrolx WFAe} THE
M A4A4S 23 S} S 8ol Askm, LEH B 5o oo $Jstel ME
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543) M. STEPHANE MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE I’ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire
(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021. 5.), 65.

544) N4 BAaSH dHIAAA sHdel AEH YHAYF HuAo= o|yg HA7} A=At ETUDE
D'IMPACT(PROJET DE LOI: Pour la confiance dans l'institution judiciaire) NOR: JUSX2107763L
/Bleue—1, 13 avril 2021, 81,
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1982¢ 5¢ 18Y SHAPHHLYS AMS & S. Europe c. Commission des
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2 oJ2iQla WMEAL Afole] oAfimete] BAo] Tstel WA AHS Wely 57 A

545) olst WA g A7l P, “EEfA0] MS AL B {X] R, BluARY FH A9538, S| wARHE3
(2021), 141 o|3} &=,

546) A3 A74 1. 3. F=

547) Charriere—BOURNAZEL, “Le secret professionnel anouveau en péril — A propos de l'arré de la—
Cour de cassation du 16 oct, 2012", Eitorial du Préident(13 nov, 2012) 2; X344, “Teh 0] HE
Ab BIGR] G5 v AP B A95%, SherH|wAbHEkE](2021), 141014 A Q1S
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e =S Sdlshal ARAZG. sy 201249 129 69 Adar
Michaud #H4o|A thaat -8 FHR|=2 AAs}T}
AAHF A7 N9 7ke] BE MALIE] H]WE HEFeEH, =9l
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3 ABA ALl o] bl Tstols ZBhE BEh Wasieh MEAE UEARslelA AL
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548) WL FPAl, "] HEAL BRI LR, vluArY Y A|95%, Fh=rH|wARHEE](2021), 142
549) ECtHR, Michaud v. France., 12323/11, 6 dec 2012,
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Article 56—1 Version en vigueur du 01 janvier 2020 au 01 mars 2022

(1) Les perquisitions dans le cabinet dun avocat ou a son domicile ne peuvent étre effectuées
que par un magistrat et en présence du batonnier ou de son délégué, a la suite d'une décision
écrite et motivée prise par ce magistrat, qui indique la nature de l'infraction ou des in—
fractions sur lesquelles portent les investigations, les raisons justifiant la perquisition et
l'objet de celle—ci, Le contenu de cette décision est porté dés le début de la perquisition a
la connaissance du batonnier ou de son délégué par le magistrat, Celui—ci et le batonnier ou
son délégué ont seuls le droit de consulter ou de prendre connaissance des documents ou des
objets se trouvant sur les lieux préalablement a leur éventuelle saisie, Aucune saisie ne peut
concerner des documents ou des objets relatifs a d'autres infractions que celles mentionnées
dans la décision précitée. Les dispositions du présent alinéa sont édictées a peine de nullité,

(2) Le magistrat qui effectue la perquisition veille a ce que les investigations conduites ne portent
pas atteinte au libre exercice de la profession d'avocat.

(3) Le batonnier ou son délégué peut s'opposer a la saisie d'un document ou d'un objet s'il estime
que cette saisie serait irréguliére, Le document ou l'objet doit alors étre placé sous scellé
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fermé. Ces opérations font 1'objet d'un procés—verbal mentionnant les objections du batonnier
ou de son délégué, qui n'est pas joint au dossier de la procédure. Si d'autres documents ou
d'autres objets ont été saisis au cours de la perquisition sans soulever de contestation, ce
procés—verbal est distinct de celui prévu par l'article 57. Ce procés—verbal ainsi que le docu—
ment ou l'objet placé sous scellé fermé sont transmis sans délai au juge des libertés et de
la détention, avec l'original ou une copie du dossier de la procédure,

(4) Dans les cing jours de la réception de ces piéces, le juge des libertés et de la détention statue
sur la contestation par ordonnance motivée non susceptible de recours,

(5) A cette fin, il entend le magistrat qui a procédé a la perquisition et, le cas échéant, le pro—
cureur de la République, ainsi que l'avocat au cabinet ou au domicile duquel elle a été effec—
tuée et le batonnier ou son délégué. Il peut ouvrir le scellé en présence de ces personnes,

(6) S'il estime qu'il n'y a pas lieu a saisir le document ou l'objet, le juge des libertés et de la dé—
tention ordonne sa restitution immeédiate, ainsi que la destruction du proces—verbal des op—
érations et, le cas échéant, la cancellation de toute référence a ce document, a son contenu
ou a cet objet qui figurerait dans le dossier de la procédure,

(7) Dans le cas contraire, il ordonne le versement du scellé et du procés—verbal au dossier de
la procédure, Cette décision n'exclut pas la possibilité ultérieure pour les parties de demander
la nullité de la saisie devant, selon les cas, la juridiction de jugement ou la chambre de
l'instruction,

(8) Les dispositions du présent article sont également applicables aux perquisitions effectuées
dans les locaux de l'ordre des avocats ou des caisses de réglement pécuniaire des avocats,
Dans ce cas, les attributions confiées au juge des libertés et de la détention sont exercées
par le président du tribunal judiciaire qui doit étre préalablement avisé de la perquisition.
Il en est de méme en cas de perquisition au cabinet ou au domicile du batonnier,

(9) Les dispositions du présent article sont également applicables aux perquisitions ou visites
domiciliaires effectuées, sur le fondement d'autres codes ou de lois spéciales, dans le cabinet
d'un avocat ou 4 son domicile ou dans les locaux mentionnés a l'avant—dernier alinéa,
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560) Cass. crim., 5 juin 1975, n” 74-92.792 %.

561) M. STEPHANE MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE L’'ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire
(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021. 5.). p.63.

562) Cass. crim., 9 février 1988, n° 87—82.709(“si en vertu du principe de la libre défense qui dom—
ine la procédure pénale, les correspondances adressées par les inculpés, prévenus ou accusés
a leurs conseils, sont couvertes par le secret et échappent a toute saisie, il en va autrement
lorsqu’il s'agit d'écrits n'ayant pas trait a une poursuite pénale”).
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568) Pierre Januel, “Secret de l'avocat: colére des avocats, étonnement des parlementaires”, Dalloz
actualité (2021.10.27) & =%,
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569) o5} /A U-8-oll T3 A= Cédric Porteron, “Le secret profess1onne1 de la défense et du conseil
. une consécration singuliére et des incertitudes a venir”, AJ Pénal(2022), 19 o|s} 2%,

570) M. STEPHANE MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE L’ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire
(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021. 5.). p.67—68,

571) 982 thk 2t
Article 56—1-1 Modifié par LOI n° 2021—-1729 du 22 décembre 2021 — art, 3
Lorsque, a l'occasion dune perquisition dans un lieu autre que ceux mentionnés a l'article 56—1,
il est découvert un document mentionné au deuxiéme alinéa du méme article 56—1, la personne
chez qui il est procédé a ces opérations peut s'opposer a la saisie de ce document. Le document
doit alors étre placé sous scellé fermé et faire 1'objet d'un procés—verbal distinct de celui prévu
a l'article 57. Ce procés—verbal ainsi que le document placé sous scellé fermé sont transmis sans
délai au juge des libertés et de la détention, avec l'original ou une copie du dossier de la
procédure, Les quatriéme a neuviéme alinéas de l'article 56—1 sont alors applicables.
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Article 56—1-2 Modifié par LOI n° 2021-1729 du 22 décembre 2021 — art. 3

Dans les cas prévus aux articles 56—1 et 56—1—1, sans préjudice des prérogatives du batonnier
ou de son délégué prévues a l'article 56—1 et des droits de la personne perquisitionnée prévus
a l'article 56—1—1, le secret professionnel du conseil n'est pas opposable aux mesures d'enquéte
ou d'instruction lorsque celles—ci sont relatives aux infractions mentionnées aux articles 1741 et
1743 du code général des impdts et aux articles 421—-2—2,433—1,433—2 et 435—1 a 435—10 du
code pénal ainsi qu'au blanchiment de ces délits, sous réserve que les consultations, corre—
spondances ou piéces détenues ou transmises par l'avocat ou son client établissent la preuve de
leur utilisation aux fins de commettre ou de faciliter la commission desdites infractions,
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574) Lavallee, Rackel & Heintz v. Canada (Attorney General); White, Ottenheimer & Baker v.
Canada (Attorney General); R. v. Fink, 2002 SCC 61.

575) Adam Dodek, “Solicitor—Client Privilege in Canada: Challenges for the 2lst Century”,
Discussion Paper for the Canadian Bar Association (2011); 3t Lavallee 2 o] 2] Smith Z+4
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488.1
Examination or seizure of certain documents where privilege claimed
(2) Where an officer acting under the authority of this or any other Act of Parliament is about
to examine, copy or seize a document in the possession of a lawyer who claims that a named
client of his has a solicitor—client privilege in respect of that document, the officer shall, without
examining or making copies of the document,
(a) seize the document and place it in a package and suitably seal and identify the package:
and
(b) place the package in the custody of the sheriff of the district or county in which the seizure
was made or, if there is agreement in writing that a specified person act as custodian, in the
custody of that person,
Application to judge
(3) Where a document has been seized and placed in custody under subsection (2), the Attorney
General or the client or the lawyer on behalf of the client, may
(a) within fourteen days from the day the document was so placed in custody, apply, on two
days notice of motion to all other persons entitled to make application, to a judge for an order
(i) appointing a place and a day, not later than twenty—one days after the date of the order,
for the determination of the question whether the document should be disclosed, and
(i) requiring the custodian to produce the document to the judge at that time and place;
(b) serve a copy of the order on all other persons entitled to make application and on the cus—
todian within six days of the date on which it was made; and
(¢) if he has proceeded as authorized by paragraph (b), apply, at the appointed time and place,
for an order determining the question,
Disposition of application
(4) On an application under paragraph (3)(c), the judge
(a) may, if the judge considers it necessary to determine the question whether the document
should be disclosed, inspect the document;
(b) where the judge is of the opinion that it would materially assist him in deciding whether
or not the document is privileged, may allow the Attorney General to inspect the document;
(c) shall allow the Attorney General and the person who objects to the disclosure of the docu—
ment to make representations; and
(d) shall determine the question summarily and,
() if the judge is of the opinion that the document should not be disclosed, ensure that it
is repackaged and resealed and order the custodian to deliver the document to the lawyer
who claimed the solicitor—client privilege or to the client, or
(ii) if the judge is of the opinion that the document should be disclosed, order the custodian
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to deliver the document to the officer who seized the document or some other person des—
ignated by the Attorney General, subject to such restrictions or conditions as the judge
deems appropriate,
and shall, at the same time, deliver concise reasons for the determination in which the na—
ture of the document is described without divulging the details thereof,
Privilege continues
(5) Where the judge determines pursuant to paragraph (4)(d) that a solicitor—client privilege ex—
ists in respect of a document, whether or not the judge has, pursuant to paragraph (4)(b), al—
lowed the Attorney General to inspect the document, the document remains privileged and in—
admissible as evidence unless the client consents to its admission in evidence or the privilege is
otherwise lost.

Order to custodian to deliver

(6) Where a document has been seized and placed in custody under subsection (2) and a judge,
on the application of the Attorney General, is satisfied that no application has been made under
paragraph (3)(a) or that following such an application no further application has been made un—
der paragraph (3)(c), the judge shall order the custodian to deliver the document to the officer
who seized the document or to some other person designated by the Attorney General,

Authority to make copies

(9) At any time while a document is in the custody of a custodian under this section, a judge
may, on an ex parte application of a person claiming a solicitor—client privilege under this sec—
tion, authorize that person to examine the document or make a copy of it in the presence of the
custodian or the judge, but any such authorization shall contain provisions to ensure that the
document is repackaged and that the package is resealed without alteration or damage,

211



A3 HIA-2IZ[Ql 7F oAtmEto] H|UHFo| 25 HluH HE

@ = Al APIBES Sde AT 5 Qe AR EFoAl o AMdE $A
Stofof st 1o digh HAPF g E ol A G

@ SH 5] digt A=lE AT = e 7I7ke] A=A

® 27 717 ol A=l AAol & A7 ¥Yde dd ARE AP e i
Stofof il ofof gt ofd AFo] Yo, Sollt= Helo] o7l
oluf I MBAl T SHE WAL 5= e Aol diste] FUHHeR tE VeE &
Lofof gt

©® HE|IGANA AR 1 S AREY
UWE= AR o s skl gloy, o 539 &

Falsists Aol

g wRsga] i AR

7 AR 7= Ao o] EHe

1o =
)
-r ©

III, +AZ|Ee o - +AA] £ B3 AR

1. Lavallee =& HMIA| 7l0|=2}2]

Lavallee &4 Arbour tehS AR [HE] = - A Alof] HG A2
U 2O 97t oAt A s)7F Hap gl gAllo] i ofof sk e ¥

ukAQl TholEetele Theat o] Al vt Q579

.

@ HEA-9]F9l EQoR BErl Aoz ozl gaE gajis o -
AR RS 4= ik

579) Nova Scottia Barrister's Society, Law Office Search and Seizure Guidelines (2016) pp3—4.
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597) °]°ﬂ Wotol= HAAE LESR, AL L KEEOEEWEREREICHET sV —F > 77—, “f
L L ARIEE OB EMERESIE B T 2 RigilE" (2016, 2.) =,
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S UHY (European Court of Human Rights)¥} -FHAFHH Y (European

Court of Justice):= 4] A E Edto] HMEA-2]Z|Ql 7t oJAtwEke] vl st

wol |k, GEelH REsHe HRA BAAA ] B A
Ao Belth A FANPAABAE o] Fo| BAY WAZ & vl gx, 24
9l ZATFAL AT3%] Se Wate] Wl FHS £ ek

2 o

[~
i)
rlr
A|m
)
1o
[

oflt
S~
A
=
b
(i)
Wi
Ay
.E

o

o QIgste] At
I FARA o] didEe Ao HEA-9=Ql TF Satugte] tisiA =

HAAFHE 2 712 Ao BEo] #WE fHdF Convention for the

Protection of Human Rights and Fundamental Freedoms A|6Z7} F45= 4

b A TS Aol ofsto], 1EA] ok GHbAQl 9] Bl AfEolut 2ol of

A= FEAHHT A8x7t 5= AHIE B 7S 5 HElo o5ty

o1& le] Fr} 598)599)

598) ECtHR, Campbell v. United Kingdom, 13590/88, 25 Mar 1992, o|3} T& BA|HE
o 2,
“46. FEA] ASARR) AlEhetaiA) ol AR, ebdslal Agh flie Heoof] YUk 27 slol|A] XEA WS
ARt A o= Qlofof gith= o] Yrtolelof] Hasht= 712 wullshct, MaAle} o9l 7F TAL YzH o
2 5o &gt} Baw= AL vz of2fgt olf wizelt), 1991, 11. 28, 431 S, V. the Switzerland #of|

o

QLgsbl ol
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H7H AEH #2

2. Versini-Campinchi and Crasnianski v. France &Z3600)

o
r®
-C
)
r'E
(o
Mo
o
2
i,
2
>
M
oN,
(o} mlo
BN
e
e
N
.

Alw

oeiHel Ao Aot waAsK, YUY fAWAe| ofu] HHH]

A SRS SRR IO miE /9] ol WBAleh o)t mEk Uele) FaNe st v
AP7E 1otk 24 ghol AH4le] olzlolat defat 4 gl olielo mite) Hlta AXS e 4 girtel 1 xele
F849) e HHe AsH 8 S8, fluueRe AAHe|n wubael WaQle] xete W WS

BARsIA} sitk= Ao] f-AAUFEF A6z Wetox =
47, o] Brlof|, A71et TYE = S JgE Aol dlidEAY AL FQ A5y T PRt
o2l 7he) SJafuigte] thste] G-k 1 Aol v Adel thet 80| AR =27 wiiZo|t}, 1
gt ojxhagto] o] Ak} o] A7)l thgt 4719} WAE Hfolls £3] 12 Aot} Tgt ox k.
3hE AR A, 53] i oatagtel] 23k W8l A1 os A o 4= e AN e 1
of o3t YA Hol AW sh= AL, HTALL} 1 9J=]]1 7H] TAof] 4utl= vjE o) 7] 9 A5
A Sl 234EA] o=t
48, BE - HIARKY oAueh At Ao = AE o] gle ARl st AY = Q-
dRF o7 T3t A4l FEJAEFH Az whet I == Sl st HoE o= wA7|Ho]
HEALY] =gate] gl AAlel] S gReT e R dad 4= gle SEde] seEo] vk US v
st A o9t e Al ol AT = U2 oujgith Tt 1 AHRolE AAle] ThEE=
Aol Aok sh, Aok 518d 4= §itt. A4l ERE A skt HAgt B, ol SHH A} dof|A
1 HAE Medhs 2A7L AlgEojok gt Bl A7t HEAbo|A] Bl Al Es HIAIRRE Q)
AAle] =2, wA7|e] that A9 go] w49 Heto|u} BRle) obHE Qo] whERIT=R] 7|}
H2 To8 EHo| FeHETtr USgh 3teld o]f7t Sl Y™ Holwt s18d = ot
9l AL XA, HIARL 9l Afo]e] HUESE 98t Al A, HEAREAK2013), 131 ol8} I,

599) ol st FARIHETT AFA 2 (124 B 119P) A4z E A17xE oh} o] 374 Ak
WS Aot APYEe) RSO gt W& Fgskal glow, 11 dj4o] oa YAt HEvt o]FoF
4= Ut
A AT A5A 1o
A4z 1, BE AR Y dolA] sttt BE AR 1 3 =
)2} o)Fte] EAof digh 242 $iall HER AXHE Egh il SH2o|n FAg el o3k Fg TN
AEE e HYE et (8=
3 W& AR 1o tigh PaMde] HE AAstl thalix, S8538] Be sHl, Hol® o] BARS vk e
g Zre=tt
(b) Hol &85 $J8l LS Al HelE Fo S A 9 Elo] AYshs HIAel dgsle= A,
ALTE 1 ol F7w AT, 71, 74 EE F <
ool A§E BHHOR AR ghch
2. WE ARE olefgt 2ol el thele] MBS MBS We WS 2k

600) ECtHR, Versini—Campinchi and Crasnianski v. France, 34648/14, 16 Jun 2016,
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59 S wFARE MEAl 7 Aql agke AljRRE 2A7F 1 ldd e Algx fidto]
1!

3. Foxley v. United Kingdom 2+Z3601)

o] WAL AT} HIAF 7He] AA1E, = EAM(Insolvency Act 1986 A|
371%0] 7|ste] fA=o] AEdts EFol Ve, I 9 HARSt] 7]Ee] HE A
o] FHIHH A8z NtE=7F =o= gt FHAHHY-2 ¢] Campbell v,
United Kingdom #4-& Q1-&stdA], & X7} 498 AP A8z fintolztar 2

A5kt

I FHAMHY 29

FEAPEUY G4 WAL Folo] MaA-olZlel 7 o] BgA]
SRS Aok, 1 a7 @ Eufel Tsto] AT k. SANAELL ol
S04 270 Bfo] ofal B AM&S TGN theat o] WAk} gk
“FEAES PAFEY AAY FBAT olslo] WA YBHERREE w55
Lo, w[Ae] 2ok BT, 53] WEAS 9=elut Alole] A i) B
.

sto] o] Foet BRIg PATES] WE TS A L AdL wefstolo}

2 e BE ARSI 5YH WE 2
glojof Btk 278 93t Hlola, olefat 7Y FRAL RE FARE ofstol
59183 glet, 602

601) ECtHR, Foxley v. the United Kingdom, 33274/96, 20 Jun 2000,
602) CJEU, AM & S Europe Ltd. v Commission of the European Communities, 155/79, 18 May 1982;
Bl 254, WaAet ol=lel Atole] HUREE Slak Alw A, WEALAHZ013), 173 ot B,

228



H7H AEH #2

2. AM & S THA

8 W v 2 3AEA, AREA 5= et 1 2193 (European
Commission) ZAFPFELS 1979, 2. 20. AM&S Europe Ltd. (¢]3} “AM&S”) 2] =+
2Aol| thsto] AFZARE AASHATE 9 A AbIA €= AM&SOIA wAA
2 7510, AM&SE AlEs 8 B2 4 T TN BAATE AlESHUH A]
A A9 YRR EHS olfE AES ARSI olo Y3l

Wslsd, AM&SE o] Z2Ao] HI A9

2ol USRS Folste] FaAS FASHE A2 fHAPINLC] A7Ishant
FHAEMAS FHTEAEC) AU A gEolok & WIA-9Fel EBL

[€)
QAsHAA, b &A1 S LRl Wsto] HTA-of=Ql Sdol I Ho] /=T H

3. Akzo Nobel &tA

S99 Y3 A% 2AFEC] gt A8 Akzo Nobel Chemicals Ltd(o]s}
“Akzo”) @ Akcros Chemicals Ltd(¢]3} “Akcros”) AFRAS]| thgt AAZALE AA 6}
ATt 7oA 2AREEC] AT TA Folli= Akcros®] 1ol Akzoo] HAMAE
A FHBARRD SoF wEkeE 2°8-2] ojm|Yo] E3tE|o] QIS St UHEE HIAE
A, YdHEs ARHHEALO] thsto] ddE WAL} FUsHA HMEA-92Q] &
1sHL Qe Akzow= ©] olH|Y 2§ 5] Sl wef HEEofof ghrfal =45t

603) CJEU, AM & S Europe Ltd. v Commission of the European Communities, 155/79, 18 May 1982;
I AR A, MoAkel o]l Atole] HHETE 3t Al AT, HEANREAH2013), 173,
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V. SAAPEATAS A
1. kel JHe

o] APl FEIEES} o5 FF 7hel EAd gt Aotk FEREE 4009
O

Tagel(of 382¢) o] Yok FEHREE QI g AR 9 7k 9 &l
e S SR EE(ASIS)7E FEHEE WS =R ASISE 2uto]
o2 T ZHE ICJof Alxstle), 2eiu & AR thigh ICJo] A SHral &
FREARZ]THASIO) 7L & Aol thigh S22 adteRlel &3 MIAP} AFs)
= el 24 A GepAetQlal, of7|A SERE FReE T3 HTAL Afo]o
3yt oJatuLgt W&ol E5E I Yo r A5 oatuet Y8oll= 20029 &

3l oo Bslo] AT ¢ Sl et FEEE HRel I HEIE 1o ¢

o
1
I 1I-U

A8 9 e Aslsia 5% A ol #%o}oa o\ WS A% 5
o Al 1‘416_ B SRS GhEle] TS AST 2AE Yol e Hsishs

= 454 s se) Yelo] ool 15

V. FARARL AR D FATS

A FAPN A AR} D ZAFH(ICC Rules of Procedure and Evidence) A

604) Questions Relating to the Seizure and Detention of Certain Documents and Data (Timor—Leste
v. Australia), Provisional Measure, 2014 I.C.J. Rep. 147 (2014, 3. 3.); http://www.icj—cij.org/
docket/files/156/18078. pdf oAl &Rl 7Fs(2022. 2. 17. FF =),
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H7H AEH #2

732+ “Privileged communications and information”o]2k= 3¥A| dlof] EHO R
Wy opibmat u o] stel AL Al jgele] 3 YEngs
Afolol A FA ] A2} wWEto A Bt SAluehe A F o Sof| ofsto] BT E
< 3 S Bl EA SPirhn AT OR A WE A szl 11 ol
ghofl wsto] o5 ‘B oz Qs HEshal Qe HollM Fulet RFAfsit

aed) o e Fulold WaA-oEjel B EL WENE S WY
A EH(legal advice prlvﬂege) o7 HIEL oAwgle] QACR AA|E= HA
S HkS BA'S Qo7 YASHA] ka1, thAlef ‘ZdA A (professional re—
lationship)’e] Watol| A o]t oAlmBlo] Q1S AL @ sla o}, 19 e =
A A 7Rkt AR Bie] Hoep gof Ql= A=A tiEHA 29
E7do] HkgEof ek a1y o] A4S FuHY dis A ¥ e HeT 3
G Fstn 9k

skl o] A|73% A2 ThE A9l Untel GlolAE H2lH BACIA ) o)A}
weho] 7|WAS 2 AAe A9 o]F AR FUs EUOR BIFES FA%
o}, ol WIAle} ThE AT ANk MO FASUAE AUHOR BT B
2 Agste QMoE F2F gt o Yopt B 232 7|04e] 9l thE B
wetolq sk ojbmto® REthAe s ol

605) ICC Rules of Procedure and Evidence
Rule 73 Privileged communications and information
1. Without prejudice to article 67, paragraph 1 (b), communications made in the context of the
professional relationship between a person and his or her legal counsel shall be regarded as priv—
ileged, and consequently not subject to disclosure, unless:
(a) The person consents in writing to such disclosure; or
(b) The person voluntarily disclosed the content of the communication to a third party, and that

third party then gives evidence of that disclosure,

606) Having regard to rule 63, sub—rule 5, communications made in the context of a class of pro—
fessional or other confidential relationships shall be regarded as privileged, and consequently
not subject to disclosure, under the same terms as in sub—rules 1 (a) and 1
(b) if a Chamber decides in respect of that class that:
(a) Communications occurring within that class of relationship.,
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A3 HIA-2IZ[Ql 7F oAtmEto] H|UHFo| 25 HluH HE

WA} 0=l 7k oApiLake] u|gAlo] talA, 2 o|F WEAL B o

#glo] 2 A=A Hshe 00D Al Aol 7% A9] ZHS FHO
2 Hehs 2ol 9 4 Atk A ulR, 93 5 AW A 27k WA

Axpell, e 2L 5d 5 USHA =7He] HAle Akl 7T

OPA A B B % 0] A9t BET} A TEE tate] S0 MEAl-o
=19l 7ko] ojabawgtolets, ‘o|xfmaro] 2 4 2
A D% oA taeke i EE EJ‘?PE 2 WA 5 AUelo] 23 gl A
A<
[e)

1
919] 7o 7136}% ol 9. el

= St oRt Olﬂifﬂ Hol thH A AL oy, S A= FHY ek

S0 2k Selo] WEAHe YhgBte] HTgT 5 ALY

607) -2 ZHollA] MU AS Slat A Aele] woloh e Ao o WESIARE PEElo] moju
Zo] BEolt), nlEolAE S e WaAae] Aol Hua|ol o] Bk #A} wolelm gl
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2 F&He QU WAl ARA aue] B Bek 4L R glu, d9 dEs
7} Gahab o] MEAE AR B U5 5 Aol Bote] ATA HAREE 93t
Swek FAS nteista gle 60

sl MIAL-oel Ede] 28 AWEATH £ o2 AW AHow
solst ulol A E So] gt =ojoh MR A 5ge] Aol 25

ol Pk o] MR ZASIL Qlek 61D ol of3 W, o 74
ML RS Aol that FAW AU e HFael] WHdk Ane 2 v

o) 21910] 78-S T gyt of} HAo] Jslolw THE 4 Q= Ao meld,

i)
_>l:
1o
>
=
Jo riot
1o

£5) mepao] 49 o AaAlA ARHE A HuRse] ¥
A3 BTl oju] EAFelE ek, T1o] tste] A2 Gakhsw Az of

2 AR A NS BAE SHe BALS ARUAS0) WAL et HAr )
WRso] A4S Zokshs AgolA AckeElol StUe Balslth, ol e gl
71 FRE I Al wet mfolt ARAe] b 4 glow, Aduut o] e
Argeli) o] 25T G| e BTHE AT o2 AR 4 gl A
Ak Ao, )& o] BAI] PHA AL Aste] Se] o] AZE WE AA

RhEo] HEAPHo et At R Eo Ad ZAlol AAE Eoth

megs 5 ofEHA F7bAE kel T AT WY BE Hgo]

608) "AAe At - HEDH P M et 1971, 12, 31L& HE(H 71-1130%), A66-5%.

609) AWHIAFH(BRAO: Bundesrechtsanwaltsordnung) Al43az A|23}.

610) kA PALEH A56-12; 5 FALSH AT A1gEE A3Y L A|160ax 7+ H=x,

611) olzith ABA =¥ 22 HEARS] vURA] oFo| fato] FLet Al Ag

612) ZaFA FapagH JHAQH2021, 5. 25, 3Hd A|1=3] =3 E) A3z
Article 3 Le code de procédure pénale est ainsi modifié:
1° Le III de l'article préliminaire est complété par un alinéa ainsi rédigé: « Le respect du secret
professionnel de la défense et du conseil, prévu a l'article 66—5 de la loi n° 71—1130 du 31 dé—
cembre 1971 portant réforme de certaines professions judiciaires et juridiques, est garanti au
cours de la procédure pénale dans les conditions prévues par le présent code, ).
https://www.assemblee—nationale. fr/dyn/15/textes/115t0612_texte—adopte—seance#ol4] &<l 7}
(FEgel 2021, 12. 17).
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AR2AE 73A 2] diddo] MEAF B 1L S
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AQuh 2ap o diEHA wiste] 1 HIH et woh

M
N
N

I
o
o
£
=
2
i
2
M
oY
X
i
_>|i
il
N

et GAkagy All2E B AR FALEY AI052S F9 GARUS
WA 4 G FAVE G Ao RA GABAS Hshe WEAk] gH e 9
of £ 5 Y Ae] fARE S Helt), oo ThaAE B A FEAC
2 HEYe Fade] BAR AAHw vk, YHHOR HEthy ojS PEshe
Mokl ZA] WEA-ol=lel 7k SAFIEE AAE BETio R she el 9 WaAt
of 3t gh 5 AARALE A Weto] 9IS 4 Alr. WS MBS s
it A7t B gold R, 2 3] ABE 1E AHASS A AP
Hoha qlek, chut BB oo thE APYE TelE 0l A Pt e B

MOl ARAZS BAoIRE 712oR Bty
Aake] AAA W9, el BB} olwl Ml dste] AFHI Qvte] B

rr

A= Afolnt FgstaL. ) & A 160ak A1 . HSAL & PR §F AV ZX]= T A AAE
g = Aol B3 e HST AR oifEl= 9ol s8EA de=th FE
ek PYAAEH NPT A Fatel] thste] ofel o] Myl mEA 9)3|(GhY) KA R
M. STEPHANE MAZARS(Député), RAPPORT FAIT AU NOM DE LA COMMISSION DES LOIS
CONSTITUTIONNELLES, DE LA LEGISLATION ET DE L’ADMINISTRATION GENERALE DE LA
REPUBLIQUE, SUR LE PROJET DE LOI ORGANIQUE ET LE PROJET DE LOI, APRES
ENGAGEMENT DE LA PROCEDURE ACCELEREE, pour la confiance dans l'institution judiciaire

(nos 4091 et 4092), ASSEMBLEE NATIONALE, Nos 4146 et 4147, (2021. 5.). 61.
615) oAt vl=ro| A= HI Aol el 4224 Alof| Ay HEAFA o] WS 1S E5FHES e FEHL 1A
7b BatE7| e slet Al 1A, g AERRe] Aol s A, AP A AT-1(2016), 101

=,
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QLB BIAL YAPA} Sl FH 5 o2 Aol EUe| olgt B o] &go]

93] AIE)A] ghih, whRel TRrol Al A HOHE MRgele] B Wl
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WA el Sa0] AB A0 TS A 2AAF0] Wikl
AT 2 4 gl UAbEAle] ARAOR oS A8t e SAHolea & 4

ot OW‘]P HazHe] vt 24202 EAEA] g2 98] UAREAI A= o]
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4. BSCiMO| AN, 27 He|

Hl”‘iiiﬂ gromA Bauis opmete] A4 Wsle] Wstel, AE el
20 7}e oo djste] WEe] FAL FA gokovt @% 5 ¥l 7ol a4 =

© o oot} A A= ‘ﬂ7}0} ATt i%é 85 T71Ee Ao
FAPERZE A7) A9 Aeolals Had(old)o] Hed A7 flenz 19

616) =k AP AL450—-4% 9 Y7 FA o] FAadd A HE R S Bt A56-1% 5 1S £83
=2 3} M2018-2022¢ Z21=] 9 ARH/NEe) W3t 2019, 3. 23. & W(H A|2019-222%)(La loi n’
2019-222 du 23 mars 2019 de programmation 2018—2022 et de réforme pour la justice]y ZF 2%,

617) ul= AYFAFA AB01E E 502%,
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A3 HIA-2IZ[Ql 7F oAtmEto] H|UHFo| 25 HluH HE

A5 A9 AS Aol UPHOR WSARTE W ARAE BEhlA A2t
3 QUL 618) So| At gAMLt o olo] that 44k 5 BT AHAE] o]
Aol MEAE EAR)A S5 AR @pgalo] He] SNMEA Shethn %

AlRE} Qitt, 619) UliLOﬂHL 87 A el 28 B e HA
]
AA

2 A AT wpel P} E3E Ulifoﬂ*i HEA-22]Ql B2 o=Qle] HelojH
AR HE AL 3t oAl AA 2 I B ThE, Qo] S| doE

oAl Qs BUn deltit 22 MEA) WshAu
2o} qlabslo] Qlrk. of 3 YAASY BE U4 Eb PASAL HE

618) Cass. crim., 9 février 1988, n° 87—82.709.

619) BVerfG, NJW 2018, 2385 und NJW 2018, 2392,

620) ©]=to| A Fisher v. U.S., 425 U.S. 391, 96 S. Ct. 1569, 48 L. Ed. 2d 39 (1976); ZaAojA H]a
7V53t A2 Cass, crim,, 11 déc, 2002, n° 01-85000; < 24 A|1d VIL 4, 7}, (4) & zF =,
24 % 90 G4 2ol 2ACEARA0] aos AARAY W] AHAY Mg
gug A9 B WAeld felsHe B9l tistol WA} 2 AR elolE Qe S
P AOTE A2 Hx,
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621) =Y xS A3 A1 ALE A3E, A97F A28 ASE, A|160az A|43}
622) Cass, crim., 4oct 2016, n° 16—82308; Cass, crim., 9 janv, 2016, n° 15—81041; A< 1919 &
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